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In the United States District Court for the District 
of Arizona. 


Bill of Complaint. 

The Coca-Cola Company, a corporation duly organ- 
ized and existing under and by virtue of the laws 
of the State of Georgia and a citizen of the State of 
Georgia, with its residence and principal place of 
business in the City of Atlanta in said State, brings 
this, its bill of complaint, against Koke Company of 
America, Southern Koke Company, Limited, The 
Koke Company of Texas, The Koke Company of 
Oklahoma and The Koke Company of Arkansas. 
Each of said defendants is a corporation duly organ- 
ized and existing under and by virtue of the laws of 
the State of Arizona and each has its office and prin- 
cipal place of business in the City of Phoenix, Ari- 
zona, and each is a citizen of the State of Arizona 
and is a resident and inhabitant of the District of 
Arizona. The jurisdiction ofthis Court in this suit 
depends upon the following grounds, to wit: 

(a) This suit is brought for injunction, prelimi- 
nary and perpetual, an accounting of profits and 
assessment of damages against the defendants upon 
the ground of their joint and several infringements 
of the trademark of the plaintiff, ‘‘Coca-Cola’’ and 
for unfair competition on the part of the defendants. 

(b) In this suit there is a controversy between 
citizens of different states, wherein the sum or value 
in controversy, to wit, the value of the trademark 
[1*] name ‘‘Coca-Cola’’? and trade insignia of 


*Page-number appearing at foot of page of original certified Transcript 
of Record. 
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plaintiff for which protection is sought and the dam- 
ages and injury thereto by the acts of defendants and 
the profits accruing to defendants by their infringing 
and fraudulent acts, exceeds exclusive of interest 
and costs, the sum or value of Three Thousand 
Dollars. 

(c) This suit is also brought upon the ground of 
the joint and several infringement by the defendants 
in commerce conducted among the several states of 
the United States of the trademark ‘‘Coca-Cola’’ of 
the plaintiff, duly registered under the Act of Con- 
gress of March 3d, 1881, in the United States Patent 
Office on June 6th, 1887, by J. S. Pemberton, a prede- 
cessor of plaintiff, and duly registered by the plain- 
tiff in the Patent Office of the United States, under 
and by virtue of the provisions of the Act of Con- 
gress of February 20, 1905, entitled ‘‘An Act to 
authorize the registration of trademarks used in 
commerce with foreign nations, among the several 
states of the United States or with the Indian tribes 
and to protect the same.’’ Said registration relates 
to articles and merchandise of the same descriptive 
properties as the articles and merchandise upon and 
in connection with which the infringing mark and 
name used by the defendants is employed. 

For its cause of action plaintiff states : 

(1) That prior to the year 1886, J. S. Pemberton, 
of Atlanta, Georgia, began to make, according to a 
secret [2] formula, which is now the sole property 
of plaintiff, a syrup for the manufacture of a re- 
freshing nonalcoholic beverage, and that prior to the 
year 1886 he adopted as the trademark therefor the 
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name ‘‘Coca-Cola,’’ which was at the date of the 
adoption thereof, as aforesaid, in all respects new, 
original and distinctive and had never before been 
used. Said J. S. Pemberton thereupon, after use of 
said name ‘‘Coca-Cola’’ upon said syrup sold and 
shipped in commerce between the several states and 
with foreign nations, did, after application, state- 
ment and verification in due form, register and was 
granted a certificate of registration of said trade- 
mark name ‘‘Coca-Cola’’ on June 6th, 1887, as a 
trademark for said syrup under and by virtue of the 
provisions of the Act of Congress of March 3d, 1881. 
The said J. S. Pemberton continued alone to sell his 
product under the name ‘‘Coca-Cola’’ until about 
the 8th day of July, 1887, when he sold a two-thirds 
interest in said business to one, Lowndes, and one, 
Venable, and that the said Pemberton, Venable and 
Lowndes became and continued to, be the sole and ex- 
clusive owners and proprietors of the said secret for- 
mula, business and goodwill and the trademarks con- 
nected therewith, and together continuously carried 
on said business until about December 14, 1887, when 
the said Venable and Lowndes duly sold, assigned and 
transferred to one Dozier and one Walker their whole 
interest in the said business and the goodwill thereof 
andin [2] all secrets, formulas, trademarks, trade 
names and labels used in connection with the said 
business, and that said Dozier, Walker and Pember- 
ton continued to be the sole and exclusive owners and 
proprietors thereof and together continuously car- 
ried on said business until about the 14th day of 
April, 1888, when said Pemberton duly sold, assigned 
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and transferred all of his interest in the said secrets, 
formulas, business and the goodwill thereof and all 
trademarks and trade names used in connection 
therewith to Walker, Candler & Co., a copartnership 
composed of W. Walker, A. G. Candler and Joseph 
Jacobs, and that the said Walker, Candler & Co. 
and Dozier and said W. Walker, in his individual 
capacity, became and continued to be the sole and 
exclusive proprietors of said business and in the 
goodwill thereof and in all secrets, formulas, trade- 
marks, trade names and labels used in connection 
with said business and together continuously carried 
on said business until about the 17th day of April, 
1888, when said W. Walker and said Dozier duly 
sold, assigned and transferred to A. G. Candler one- 
half of their two-thirds interest in said business and 
in the goodwill thereof and in all secrets, formulas, 
trademarks, trade names and labels used in con- 
nection therewith, and that the said Walker and 
Dozier, A. G. Candler and Candler & Co. became and 
continued to be the sole and exclusive owners and 
proprietors of the said business and the goodwill 
thereof and of all formulas, trademarks, trade names 
and labels, and together continuously [4] carried 
on said business until about the 30th day of August, 
1888, when the said W. Walker and the said Dozier 
sold, assigned and transferred to A. G. Candler all 
of their remaining interest in the said business and 
in the goodwill thereof and all formulas, trademarks, 
trade names and labels used in connection with the 
said business, and that the said Walker, Candler & 
Co., and A. G. Candler became and continued to be 
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the sole and exclusive owners and proprietors of the 
said business and the goodwill thereof and of all 
secrets, formulas, trademarks, trade names and 
labels used in connection therewith and together con- 
tinuously carried on said business until on or about 
the 22d day of April, 1891, when the said Walker, 
Candler & Co. duly sold, assigned and transferred 
to Asa G. Candler (who is the same person as A. G. 
Candler above referred to) all of their right, title 
and interest in said business and in the goodwill 
thereof and any and all trademarks, trade names 
and labels used in connection therewith, and that the 
said Asa G. Candler became and continued to be the 
sole and exclusive owner and proprietor of said busi- 
ness and the goodwill thereof and of all trademarks, 
trade names and labels connected therewith, and con- 
tinuously carried on said business until about the 22d 
day of February, 1892, when the said Asa G. Candler 
duly sold, assigned and transferred to plaintiff all 
of his right, title and interest in and to said business 
and in the goodwill thereof [5] and in all secrets, 
formulas, trademarks, trade names and labels used 
in connection therewith, and that plaintiff has since 
continued to be the sole and exclusive owner and 
proprietor of said business and the goodwill thereof 
and of all secrets, formulas, trademarks, trade names 
and labels and has continuously owned and conducted 
the said business, goodwill, secrets, formulas, and 
owned and used said trademarks, trade names and 
labels down to the present time and is now conducting 
and using the same. Said formula and process for 
the manufacture of said beverage styled ‘‘ Coca-Cola’’ 
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was new and original and invented and discovered 
by said Pemberton and has at all times been kept 
and conserved by plaintiff, its predecessors and their 
employees as a trade and business formula, process 
and secret, and is now a secret formula and process 
and not known to the public or others than said 
plaintiff and its officers and employees and the prede- 
cessors of plaintiff. 

(2) That continuously and without interruption 
plaintiff and its predecessors, during the period 
aforesaid from prior to 1886 to this date, have manu- 
factured, marketed and sold syrups made under and 
in accordance with said secret formula and process 
to be used in making a tonic beverage and that since 
the inauguration of said business, prior to the year 
1886 by plaintiff’s predecessors, as alleged in the 
preceding paragraph, said name ‘‘Coca-Cola’’ has 
been continuously used as a trademark name for the 
products so made and sold by plaintiff and its said 
predecessors, which said [6@] trademark name was 
at the date of its adoption by plaintiff’s predecessors 
aforesaid, in all respects new, characteristic and dis- 
tinctive and had never before been used. Said trade- 
mark name ‘‘Coca-Cola”’ was at the outset and always 
has been and is now, new, characteristic and dis- 
tinctive and was adopted and has been used for the 
purpose of distinguishing the product of plaintiff 
and its predecessors from the similar products of 
others, and the said trademark name does now iden- 
tify and distinguish the said product. 

(3) Plaintiff further states that after it had be- 
come so vested with and entitled to the sole and ex- 
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clusive right to use the said trademark ‘‘Coca-Cola’”’ 
and was the owner thereof as a trademark for 
syrups for the manufacture of beverages, plaintiff 
did, on April 22, 1905, under and by virtue of the Act 
of Congress, approved February 20, 1905, duly apply 
to the United States Patent Office for the registration 
of the said trademark ‘‘Coca-Cola’’ and thereupon 
did make the statement and declaration required by 
law for such registration and did show that said 
trademark had been used by plaintiff and its prede- 
cessors as a trademark for tonic beverages and syr- 
ups for the manufacture of such beverages in com- 
merce among the several States of the United States 
and with foreign nations and the Indian tribes, and 
complied in all respects with the statute in that case 
made and provided and the regulations of the Com- 
missioner of Patents, and thereupon, on the 31st day 
of October, 1905, registration of the said trademark 
“*Coca-Cola’’ was duly allowed.for tonic beverages 
and syrups for the manufacture of such beverages, 
anda [7] certificate of registration thereof was 
granted to plaintiff, dated October 31, 1905, and num- 
bered 47,189, which said registration and the certifi- 
cate thereof are still in full force and effect, wholly 
unrevoked and uncanceled. <A copy of the certificate 
of such registration is hereto attached marked Ex- 
Haart *° Ay?’ 

And by virtue of the premises and by virtue of the 
said registration aforesaid, plaintiff is entitled to the 
sole and exclusive right, both generally, and specially 
in commerce among the several states, in foreign 
commerce and in commerce with the Indian tribes, 
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to use and employ the trademark name “‘Coca-Cola’”’ 
or any like work as a trademark for and upon the 
said products and articles aforesaid, and upon mer- 
chandise of substantially the same descriptive prop- 
erties and that such right of plaintiff has been gen- 
erally acknowledged and acquiesced in by the trade 
and public. 

(4) Plaintiff’s product is in the form of a syrup 
for the manufacture of a refreshing nonalcoholic 
beverage, and is made by plaintiff and in some in- 
stances furnished to bottlers, who under authority 
from plaintiff and under the supervision and control 
of plaintiff add aerated water thereto, making an 
aerated beverage, which is then bottled and sold to 
dealers and consumers under a distinctive and identi- 
fying label and bottle bearing plaintiff’s said trade- 
mark ‘‘Coca-Cola.’’ Said syrup also is sold and sup- 
plied by plaintiff to soda dispensers and is by them, un- 
der the direction and instruction of plaintiff, mixed 
with water for consumption at soda-fountains. Plain- 
tiff furnishes as a receptacle for its said syrup to soda 
[8] dispensers a distinctive and characteristic dis- 
play dispensing bottle or decanter. Plaintiff’s said 
trademark name ‘‘Coca-Cola’’ is used by it upon 
labels attached to the receptacles containing said 
syrup and upon labels attached to the bottles contain- 
ing the aerated beverage made from plaintiff’s said 
syrup and put out by bottlers authorized by plaintiff 
and has always been printed and displayed in a char- 
acteristic and distinctive style of lettering. Plain- 
tiff’s syrup has certain peculiarities of taste, color 
and appearance and is and long has been marketed 
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by plaintiff in barrels or kegs, painted with a particu- 
lar share of red and readily distinguished by reason 
thereof, and marked with labels bearing conspicu- 
ously the trademark name ‘‘Coca-Cola,’’ and that 
plaintiff’s syrup has a characteristic and distinctive 
appearance due to the color thereof, which is arbi- 
trary, unusual, unnecessary and was originally 
adopted and is now used as a means of distinguishing 
plaintiff’s product from similar products of others, 
and that said color does in fact so identify and dis- 
tinguish plaintiff’s product in the mind of dealers, 
buyers, users and the public generally. 

(5) Plaintiff’s said product as dispensed to the 
public is a refreshing, nonalcoholic beverage, and is 
and has been very extensively advertised by plaintiff 
at an enormous expense and is well and favorably 
known throughout the United States, and the trade- 
mark name ‘‘Coca-Cola’”’ as the name thereof has 
long possessed and now has a treat value and plain- 
tiff’s product sold thereunder is a meritorious and 
valuable article of merchandise, [9] and that the 
said trademark name ‘‘Coca-Cola,’’ the original and 
distinctive style of lettering used therefor, the said 
distinctive color, appearance and characteristics of 
the said syrup, the barrels or kegs in which the same 
is contained, distinctively colored red as aforesaid, 
the distinctive dispensing bottles or decanters and 
the distinctive and characteristic labels above referred 
to, and the distinctive bottles and labels containing 
the said aerated beverage made from plaintiff’s syrup 
and put up in such bottles with said labels by and 
under the authority of plaintiff, each by itself and 
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all in combination, identify and distinguish plain- 
tiff’s said product and point exclusively to plaintiff 
as the origin thereof. Plaintiff has also and does 
use said trademark name ‘‘ Coca-Cola”’ in the peculiar 
and distinctive style and colors on its stationery, 
letter-heads, bill-heads and envelopes, circulars and 
price-lists. 

(6) That the defendant, Koke Company of Amer- 
ica, is a corporation of the State of Arizona, and was 
organized about September 15, 1911, and thereafter 
proceeded, at the City of St. Louis, Missouri, through 
its agents, to manufacture an extract in unnecessary 
and deliberate imitation in color and appearance of 
plaintiff’s ‘*Coca-Cola’”’ syrup, but different there- 
from and greatly inferior thereto, and said extract 
is by said defendant, Koke Company of America, at 
St. Louis, placed in barrels deliberately and pur- 
posely colored a peculiar shade of red, in imitation 
of plaintiff’s distinctively colored barrels. Said ex- 
tract is designated by said defendant ‘‘Koke’’ and 
is sold and distributed by it [10] under the said 
name ‘‘Koke,’’ which said name is a fraudulent and 
deliberate imitation of plaintiff’s trademark name 
‘*Coca-Cola.’’ That the defendant, Koke Company 
of America, sells and ships from the city of St. Louis 
the said imitative extract under the said imitated 
name and in said imitative barrels to the defendants, 
Southern Koke Company, Limited, The Koke Com- 
pany of Texas, The Koke Company of Oklahoma, 
The Koke Company of Arkansas, each of which is a 
corporation of the State of Arizona, Southern I<oke 
Company, Limited, operating and doing business in 
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the City of New Orleans and The Koke Company of 
Texas, operating and doing business in the city of 
Dallas, Texas. The said extract is by said last-named 
corporations, used as a basis for making a syrup 
for sale to soda-fountains and to bottlers, from which 
syrup an aerated beverage can be made and is made, 
which said syrup resembles the Coca-Cola syrup 
made by plaintiff, in color, taste and appearance, and 
which said syrup so made from said extract by the 
defendants, Southern Koke Company, Limited, The 
Koke Company of Texas, The Koke Company of 
Oklahoma, The Koke Company of Arkansas, is called 
and styled ‘‘Koke”’ and ‘‘Koke Syrup”’’ and is put 
up in barrels, decanters and dispensing bottles, simi- 
lar in shape, size and color to the barrels, decanters 
and dispensing bottles used by plaintiff for Coca- 
Cola syrup and marked with the word ‘‘Koke’’ in 
style similar to the style of Coca-Cola as used by 
plaintiff upon said receptacles and which said imita- 
tive syrup and the said beverage are by said defend- 
ants and dealers who purchase from them, sold, sub- 
stituted and palmed off as and for Coca-Cola syrup 
and beverage, and [11] that said defendants, as 
a matter of fact, do sell, substitute and palm off the 
said syrup and extract as Coca-Cola and as and for 
plaintiff’s said Coca-Cola syrup, and that the said 
defendants, Koke Company of America, Southern 
Koke Company, Limited, The Koke Company of 
Texas, The Koke Company of Oklahoma and The 
Koke Company of Arkansas all actively connive at 
and participate in said fraud, substitution and de- 
ception. 
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_ (7) That the adoption and use by the said defend- 
ant Koke Company of America, of the word ‘‘ Koke”’ 
began many years after plaintiff’s said product, 
under the name of ‘‘Coca-Cola’’ had become widely 
and favorably known and said word ‘‘Koke’’ was 
adopted by said defendant Koke Company of Amer- 
ica, and is being used by said defendants and the 
other defendants herein named for the purpose only 
of imitating plaintiff’s said trademark name ‘‘Coca- 
Cola,’’ and to take advantage of the reputation of and 
demand for plaintiff’s product; that defendants de- 
liberately and intentionally and without any need 
or necessity make said syrup ‘‘ Koke’’ like the ‘‘ Coca- 
Cola’’ syrup of plaintiff in color, taste and appear- 
ance and in order to enable use and substitution 
thereof as genuine ‘‘Coca-Cola’’ and the beverage 
made therefrom to be passed off as the genuine Coca- 
Cola beverage. That the form in which the word 
‘‘Koke’’ is printed by defendants and applied to 
the product sold by them is in deliberate and designed 
imitation of the characteristic and distinctive form 
of plaintiff’s manner of printing its trademark name 
‘*Coca-Cola’’; that the defendants also use and em- 
ploy the word ‘‘Koke’’ in style and colors like the 
style and colors of ‘‘Coca-Cola’’ as used by plaintiff 
upon stationery, circulars and price lists and [12] 
smal] signs supplied to retailers and advertisers; that 
the spurious product of defendant, Koke Company 
of America under the said name ‘‘ Koke’’ has in the 
past and is now being sold, dispensed and passed off 
on the public as and for plaintiff’s said product, by 
said other defendants and their vendees; that the use 
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by defendants of the name ‘‘Koke’’ has in fact de- 
ceived the public and is now deceiving the public 
into the belief that the said spurious product is the 
product of plaintiff; and that the said passing off 
and deception are effectuated by the use by said de- 
fendants of said infringing name ‘‘Koke,’’ which 
said name is a deceptive imitation in sound, appear- 
ance and suggestion of plaintiff’s said trademark 
name ‘‘Coca-Cola’’ and is designed as such, and said 
deception is aided by the fact that said syrup ‘‘ Koke’’ 
is placed by said defendants in barrels colored red 
in imitation of plaintiff’s distinctive barrels and so 
furnished both to soda-fountain stands and dis- 
pensers and to bottlers for manufacture into an 
aerated beverage styled ‘‘Koke,’’ and that said de- 
fendants have applied to aerated products put up 
under their alleged authority and made from the 
syrup ‘‘Koke”’ produced by said Koke Company of 
America, labels in imitation of plaintiff’s distinctive 
labels upon the aerated ‘*Coca-Cola’’ made by both 
plaintiff and authorized bottlers from genuine Coca- 
Cola syrup, and that the syrup product of said Koke 
Company of America styled ‘‘ Koke”’ is unnecessarily 
and fraudulently colored in imitation of the dis- 
tinctive color of plaintiff’s product. Said defend- 
ants also furnish to soda dispensers bottles or de- 
eanters in deliberate imitation of plaintiff’s distine- 
tive dispensing bottles or decanters. [13] 

Exhibit ‘‘B’’ hereto is a photograph which shows 
a bottle bearing plaintiff’s label containing the 
aerated beverage produced under plaintiff’s author- 
ity from genuine Coca-Cola syrup, side by side with 
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a bottle containing an aerated product made from 
the syrup ‘‘Koke’’ put wp and labeled under alleged 
authority of defendant, Koke Company of America, 
by the defendant, Southern Koke Company, which 
is the Arizona corporation above named as the South- 
ern Koke Company, Limited, defendant herein. Said 
bottled Koke bears a label in imitation of plaintiff’s 
distinctive label and shows the deceptive word Koke 
printed thereon in said imitated type and form of 
lettering. Attached hereto as Exhibit ‘‘C”’ is a pho- 
tograph of plaintiff’s distinctive dispensing bottle 
or decanter and defendants’ imitated dispensing 
bottle. 

(8) Defendants state to both the bottlers and dis- 
pensers of ‘‘Koke”’ supphed as aforesaid with said 
false and imitative syrup ‘‘Koke”’ that said syrup 
is made under the same formula as ‘‘Coca-Cola”’ 
syrup and by one who is acquainted therewith and 
was at one time interested in said formula, all of 
which statements are false and known to defendants 
to be false and advise and instruct said bottlers of 
said aerated ‘‘Koke”’ syrup and retail purchasers of 
said aerated ‘‘Koke’’ and retail dealers buying and 
selling the same and also dispensers of ‘‘ Koke”’ syrup 
to sell, substitute and palm off on buyers for use and 
consumption, asking for and intending to purchase 
genuine ‘‘Coca-Cola’’ made from the ‘‘Coca-Cola”’ 
syrup of plaintiff, said beverages made from said 
‘¢‘Koke’’ syrup and said retailers and dispensers fol- 
low [14] said instructions and do by reason of 
the use of said name ‘‘Koke”’ in said imitative form 
and use of said imitative syrup, labels, signs and 
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receptacles, deceive buyers and users and substitute 
and palm off said ‘‘Koke’’ beverages as and for the 
genuine ‘‘Coca-Cola’’ beverages of plaintiff. 

That it is the intention and design of the said de- 
fendants manufacturing and distributing said imi- 
tative and spurious ‘‘ Koke’’ syrup and each of them 
by and through the use and employment of said word 
‘‘}Koke”’ the said spurious and imitative syrup and 
the aforesaid simulated receptacles, labels, styles, 
signs and devices adopted and employed in connec- 
tion therewith, to enable retail dealers and dispensers 
who are supplied therewith thereby and therewith to 
substitute and pass off the spurious beverages made 
from said spurious svrup, in response to requests for 
and as the genuine Coca-Cola beverage; and that such 
substitution and passing off have been and are suc- 
cessfully and constantly accomplished by such retail 
dealers and dispensers and purchasers and consumers 
thereby deceived and defrauded. That it is also the 
intention and design of said defendants manufac- 
turing and dispensing said imitative and spurious 
‘‘Koke”’’ syrup and of said defendant engaged in 
aerating and bottling the spurious beverage made 
therefrom, that through and by the use of the said 
word ‘‘Koke”’ the said imitative and spurious syrup 
and the aforesaid simulated receptacles, bottles, caps, 
styles, labels, signs and devices adopted and em- 
ployed, as aforesaid, to enable retail dealers supplied 
with said aerated beverage put up in said bottles 
bearing said name ‘‘Koke’’ and dressed up in the 
fraudulent and deceptive style aforesaid thereby to 
substitute and pass off in response to inquiries for 
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the genuine ‘‘Coca-Cola”’ beverage [15] said spu- 
rious bottled aerated beverage, and that through and 
by the means aforesaid, said substitution and passing 
off have been and are systematically and constantly 
accomplished by such retail dealers and purchasers 
and consumers thereby deceived and defrauded. 

Plaintiff, therefore, prays— 

(1) That the said defendants, Koke Company of 
America, Southern Koke Company, Limited, The 
Koke Company of Texas, The Koke Company of 
Oklahoma and the Koke Company of Arkansas, and 
each of them, be made parties defendant hereto, and 
that said defendants, and each of them, be required 
to answer each and every allegation herein, but not 
under oath, the answer of each of said defendants 
under oath being hereby waived. 

(2) That a hearing may be had herein and the 
plaintiff’s rights in the premises be established and 
adjudicated. 

(3) That the said defendants, and each of them, 
their officers, servants, agents, employes, attorneys, 
licensees and assigns, and all acting by or under 
their authority, may be at first during the pendency 
of this suit and afterwards perpetually enjoined and 
restrained from using or employing in connection 
with the manufacture, advertisement, offering for 
sale or sale of any product not being the genuine 
product of the plaintiff the word ‘‘Coca-Cola”’ or 
any like word or the word ‘‘Koke”’ or any like 
word, or any word or name which in sound, appear- 
ance or suggestion is identical with or like the word 
‘‘Coca-Cola’’ of the plaintiff, or the word ‘‘Koke’’; 
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from using or employing or authorizing the use or 
employment of labels, designs [16] or devices 
identical with or like the labels, designs or devices 
of the plaintiff, or the labels, designs or devices now 
used by the defendants: from using in connection 
with the sale or shipment any product, not the 
plaintiff’s, barrels or receptacles colored in imita- 
tion of the plaintiff's said barrels or receptacles; 
from stating or representing that the svrup made 
or sold by defendants or any of them is made from 
the saine formula as Coca-Cola syrup or that de- 
fendants or any of them may rightfully use or em- 
ploy the Coca-Cola formula; from coloring or other- 
wise contriving any product not the plamtiff’s in 
such a wav as to be calculated to induce the belief 
that the saine is the plaintiff's and fimther, from 
doing any act or thing, or using any name or names 
devices, artifices, or contrivances, which may be 
calculated to represent: that any product not of 
plaintiff’s production is the genuine ** Coca-Cola” of 
plaintiff. 

(4) That defendants and each of them may be 
required to account to plaintiff for any and all pro- 
fits derived by them by reason of their nnlawful 
conduct m the premises. 

(5) That defendants may be required to pay to 
the plaintiff such damages as it may have sus- 
tained by reason of the defendants’ unlawful 
conduct. 

(6) That defendants may be required to pay the 
costs of this suit and that plaimtiff maw be decreed 
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such other and further relief as to the court may 
seem Just. 

(7) That process of this court issue directed to 
the said defendants, IKkoke Company of America, 
Southern Koke Company, Limited, The Koke Com- 
pany of Texas, the Ixoke Company of Oklahoma 
and the Koke Company of Arkansas, [17] and 
each of them, commanding them to be and appear 
before this Honorable Court at Phoenix, Arizona, 
oh a dav certain therein named, there to answer, 
make and abide the further order of the court. 

THE COCA-COLA CO., 
CHAS H. CANDIER, V. P., 
Plaintiit. 
J. H. MORRISON, 
Solicitor for Plaintiff. 
HAROLD HIRSCH, 
FRANK F, ROGERS, 
EDWARD 8S. ROGERS, 
Of Counsel for Plaintiff. [18] 
state of Georgia, 
County of Fulton,—ss. 

Charles H. Candler, being duly sworn, deposes 
and says that he is Vice-president of The Coca-Cola 
Company, plaintiff herein; that plaintiff is a cor- 
poration and affiant makes this affidavit and veri- 
fication for it and in its behalf and is duly authorized 
so to do; that he has read the above and foregoing 
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Bill of Complaint and knows the contents thereof, 
and that the sanic is true. 
CHAS. H. CANDLER. 
Sworn to and subseribed before me this 3d day of 
March, 1914. 
[Notarial Seal ] W. A. LANDERS. 
i Notary Pubhe ultoneComicen Gi 129) 
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UNITED STATES PA TEND OFFIGE. 


THE COCA COLA COMPANY, OF ATLANTA, GEORGIA. 
ADE-MARK FOR TONIC BEVERAGES AND SYRUPS FOR THE MANUFACTURE 
OF SUCH BEVERAGES. 


47,189. 


Application filed April 22, 1905. 


Statement and Declaration. 


Registered Oct. 31, 1905, 


SOmeal MO, BypaRil 


STATEMENT. 


dl whom it may coneern. 

2 it known that THE Coca CoLaA COMPANY, 
yrporation duly organized under the laws 
he State of Georgia, and located in the eity 
itlauta, county of Fulton, in said State, and 
g@ business at No. 179 Edgewood avenue, 
ud city of Atlinta, has adopted for its use 
ade-mark, of which the following is a de- 
ytion, 

ve trade-mark of this corporation consists 
he words “Coca-CoLa.” 

vis trade-mark has heen continuously used 
he business of said corporation and those 
1 whom it derived its title since about the 
day of June, 1887, 


The class of merchandise to which this trade- 
mark is appropriated is beverages, and the par- 
ticular description of goods comprised in said 
class upon which this trade-mark is used is tonic 
beverages and syrups for the manufacture of 
such heyerages, 

The trade-mark is generally displayed on 
the packages containing the goods by placing 
thereon a printed label on which the same is 
shown and by printing or stamping the same 
thereon or by blowing the letters into the bot- 
tles or other containers of the goods, 


THE COCA COLA COMPANY, 
By ASA G. CANDLER, 
Its President. 


DECLARATION. 


e of Georgia, eounty of Iulton, ss: 
sa G, CANDLER being duly sworn cdeposes 
says that he is the president of the eorpo- 
yn the applicant named in the foregoing 
ement; that he believes the foregoing state- 
t is true; that he believes said corporation 
he owner of the trade-mark sought to be 
stered; that uo other person, firm, corpo- 
yn or association, to the hest of his know]- 
>and belief, has the right to use said mark, 
ey in the identical form or in any sueh near 
mblanee thereto as might be ealeulated to 
ive; that said mark is used by said ecorpo- 
m in commerce among the several States 
he United States and all of said States, and 
reen the United States and foreign nations 
Indian tribes, and particularly between 
United States and the Republies of Mexico 


and Cuba, and with Canada and the five eivil- 
ized tribes of Indiaus; that the deseription, 
drawing and specimens preseuted truly repre- 
sent the mark sought to be registered; and that 
the mark has been in actual use as a trade-mark 
of the appheant for more than ten years next 
preceding the passage of the act of February 
20, 1905, and that to the best of his knowledge 
and belief such use has heen exclusive. 
ASA G. CANDLER. 

{ 

Subseribed and sworn to before me, Z. D. 
Tlarrison, Clerk of the supreme court of the 
State of Georgia, this the 17th day of April, 
1905. 

Je Bo] 

Clerk of the Supreme Court of Georgia. 


zZ. D. HARRISON. 
[20] 
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TRADE-MARK. 


No. 47,189. REGISTERED OCT. 31, 1905. 
THE GOGA COLAC OME i: 
TONIC BEVERAGES AND SYRUPS FOR THE MANUFACTURE OF SUCH 
BEVERAGES. 
Application Filed Apr. 22, 1905. 


CcEz-Cola 


Lie ren Got page... 


[21] 
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[Eudorsements]: No. K-21. United States Dis- 
irien Court, Distfiet of Arizona Whew CocaCola 
Company vs. Koke Company of America, Southern 
Koke Company, Limited, The Koke Company of 
Texas, The Koke Company of Oklahoma, The Koke 
Company of Arkansas. Bill of Complaint. Filed 
Apr. 25, 1914, at —— M. Geo. W. Lewis, Clerk. 
3y k. E. L. Webb, Deputy. [24] 


UNITED STATES OF AMIERIOA. 
District Com of the Fkiied States, Disc of 
Arizona. 

TNO Ue 
Subpoena ad Respondendum. 

The President of the United States, Greeting: To 
Kkoke Company of America, Southern Koke 
Company, Limited, The Koke Company of 
Texas, The Koke Company of Oklahoma, The 
Kkoke Company of Arkansas. 

YOU ARE HEREBY COMMANDED, That vou 
be and appear in said District Court of the United 
States, District of Arizona, at tlie Courtroonieam 
Phoenix, Arizona, twenty days from the date hereof, 
to answer a Bill of Complaint exlubited against vou 
in said Court by the Coca-Cola Company, a corpora- 
tion duly organized and existing under and by vir- 
tue of the laws of the State of Georgia and a citi- 
zen of the State of Georgia, with its residence and 
principal place of business in the City of Atlanta, 
Georgia, and to do and receive what the said Court 
shall have considered in that behalf. 
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WITNESS, the Honorable WILLIAM H. SAW- 
TELLE, Judge of said District Court, this 25th day 
of April, in the year of our Lord one thousand nine 
hundred and fourteen and of our Independence the 
138. 

[Seal] GEORGE W. LEWIS, 

Clerk. 
By Robert E. L. Webb, 
Deputy Clerk. 


MEMORANDUM PURSUANT TO RULE 12, 
RULES OF PRACTICE FOR THE COURTS 

OF EQUITY OF THE UNITED STATES. 
You are hereby required to file your answer or 
other defense in the above suit, on or before the 
twentieth day after service, excluding the day 
thereof, of this subpoena, at the Clerk’s Office of said 
Court, pursuant to said Bill; otherwise the said Bill 

may be taken pro confesso. 
GEORGE W. LEWIS, 
. Clerk. 

By Robert E. L. Webb, 

Deputy Clerk. [25] 


[Endorsed]: Marshal’s Docket No. 395. No. 
E-21 (Phoenix). U.S. District Court, District of 
Arizona. In Equity. Coca-Cola Company, PIff., 
vs. Koke Company of America et al., Defts. Sub- 
poena ad Respondendum. Filed Apr. 28, 1914, at 
M. Geo. W. Lewis, Clerk. By R. E. L. Webb, 


Deputy. 
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United States Marshal’s Return. 

Received this writ April 25, 1914, at Phoenix, 
Arizona, and executed the same April 27, 1914, at 
Phoenix, Arizona, by delivering a true copy hereof, 
together with a copy of the complaint filed herein, 
to Vernon L. Clark, Vernon L. Clark, personally, 
statutory agent of the Koke Company of America; 
to J. H. Langston, personally, statutory agent of 
the Southern Koke Company, Limited; Koke Com- 
pany of Texas, Koke Company of Oklahoma; and to 
A. W. Cole, member of the Corporation Commission 
of Arizona, personally, in the office of the Corpora- 
tion Commission at Phoenix, Arizona, for service 
upon the Koke Company of Arkansas, there being 
no officer or statutory agent of said Koke Company 
of Arkansas in Arizona. 

Returned this 27th day of April, 1914, at Phoenix, 
Arizona. 

J. P. DILLON, 
U.S. Marshal. 
By Chas. R. Price, 
Deputy. 
Marshal’s fees for service, $20.00 
Amended Return. 

Received this writ April 25, 1914, at Phoenix, 
Arizona, and executed the same April 27, 1914, at 
Phoenix, Arizona, by delivering a true copy hereof, 
together with a copy of the complaint filed herein, 
to Vernon L. Clark, personally, statutory agent of 
the Koke Company of America; to J. H. Langston 
personally, statutory agent of the Southern Koke 
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Company, Limited, Koke Company of Texas, Koke 
Company of Oklahoma; and to A. W. Cole, a mem- 
ber of the Corporation Commission of Arizona, per- 
sonally, in the office of the corporation commission 
at Phoenix, Arizona, duplicate true copies of this 
writ and of the complaint filed herein, there being 
no officer or statutory agent of said Koke Company 
of Arkansas in Arizona. 
Returned this 27th day of April, 1914, at Phoenix, 
Ariz. 
J. P. DILEON: 
U.S. Marshal. 
By Chas. R. Price, 
Deputy. 
Marshal’s fees for service, $20.00. 


In the District Court of the Umted States for the 
District of -Arizona, 
No. E. 2i—IN EQUITY. 
THE COCA-COLA COMPANY, 
Plaintiff, 
VS. 
THE KOKE COMPANY OF AMERICA, THE 
SOUTHERN KOKE COMPANY, LTD., 
THE KOKE COMPANY OF TEXAS, THE 
KOKE COMPANY OF OKLAHOMA, THE 
KOKE COMPANY, OF ARIZONA, 
Defendants. 


Answer. 
To the Honorable, the Judge of the District Court 
of the United States for the District of Arizona. 
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The joint and separate answer of the Koke Com- 
pany of America, the Southern Koke Company, 
Ltd., the Koke Company of Texas, the Koke Com- 
pany of Oklahoma, and the Koke Company of 
Arkansas, to the original bill filed against them in 
this court in the above-styled cause. [26] 

Respondents for answer to said bill say: 

They do not know whether or not the plaintiff is a 
corporation as alleged in the bill, or whether or not 
it is a citizen of the State of Georgia, but demand 
strict proof thereof. 

De 

Respondents admit that the defendants, Koke 
Company of America, Southern Koke Company, 
Ltd., and the Koke Company of Texas, are corpora- 
tions duly chartered as alleged in the bill. They ad- 
mit that charters were taken out for the Koke Com- 
pany of Arkansas and the Koke Company of Okla- 
homa, but said corporations were never organized 
under their said charters, and never transacted any 
business whatever, and are not now, and were not 
at the time of the filing of the bill in this cause, 
legally in existence, their charters having been aban- 
doned. The principal place of business of the 
Koke Company of America is at St. Louis, Mis- 
sourl; of the Southern Koke Company, Ltd., is 
at New Orleans, Louisiana; and of the Koke 
Company of Texas is at Dallas, Texas. None 
of the respondents, except the Koke Company of 
Texas, is selling the respontents’ product ‘‘Koke’’ 
in any form, or in any kind of packages or recepta- 
cles anywhere in Arizona, nor is [27] any of 
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them, with the exception of the Koke Company of 
Texas, doing any of the acts alleged in the bill, or 
admitted or set up in the answer, within the District 
of Arizona, nor was any one of them, except said 
Koke Company of Texas, so doing at the time of the 
filing of the bill in this cause; nor has any of them, 
with the exception stated, done so at any time. 
There is, and was at the time of the filing of the bill 
in this cause, a suit pending in the United States 
District Court for the District of Missouri, Hastern 
‘Division, wherein the Coca-Cola Company, the plain- 
tiff in this cause, is the plaintiff, and the Koke Com- 
pany of America, one of the defendants in this 
cause, as well as James H. Van Duesen and J. C. 
Mayfield, Jr., are defendants; and there is, and was 
at the time of the filing of the bill in this cause, a 
suit pending in the United States District Court for 
the Eastern District of Louisiana, New Orleans 
Division, wherein the Coca-Cola Company, the plain- 
tiff in this cause, is the plaintiff, and the Southern 
Koke Company, Ltd., one of the defendants in this 
cause, as well as the Crecent City Seltz & Mineral 
Water Company, J. C. Mayfield and James L. 
Wright, are defendants; and there is, and was at the 
time of the filing of the bill in this cause, a suit pend- 
ing in the United States District Court for the 
Northern District of Texas, Dallas Division, wherein 
the Coca-Cola Company, the plaintiff [28] in this 
cause, is the plaintiff, and the Koke Company of 
Texas one of the defendants in this cause, as well as 
George Bender, doing business as the Star Bottling 
Works, W. McCarty Moore, J. G. Von Winkle and 
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EK. M. Boyd are defendants; that all of said suits 
involve identically the same cause of action as this 
suit does, the bill in this cause being substantially 
a copy of the bills in each of said causes; and the 
defendants, Koke Company of America, Southern 
Koke County, Ltd., and the Koke Company of Texas, 
‘plead and rely upon the pendency of said former 
suits as a complete defense to this suit. 
3. 

Respondents admit that about the year 1886, the 
J.S. Pemberton mentioned in the bill, began to make, 
according to a secret formula, a syrup for the manu- 
facture of a refreshing, nonalcoholic beverage. They 
do not know whether or not the said Pemberton 
adopted the name ‘‘Coca-Cola”’ as a trademark, or 
trade name, for said syrup prior to the year 1886; 
but, for the purpose of putting that fact in issue, 
deny the same and demand strict proof thereof. 
They admit that in 1887, the said Pemberton had 
adopted the name ‘‘ Coca-Cola Syrup,’’ and was using 
it as a trademark for said syrup. They deny that 
the said Pemberton made any application, statement 
or verification for, or registered in the United States 
Patent Office, or was granted by the United States 
Commissioner of Patents, a certificate of registration 
of, the name ‘‘Coca-Cola,’’ on or about June 6th or 
June [29] 28th, 1887, or at any other time, as a 
trademark for said syrup, under and by virtue of the 
provisions of the Act of Congress of March 2d, 1881. 
They admit that the said J. 8. Pemberton continued 
alone to sell his said product under the name ‘‘Coca- 
Cola Syrup”’ until about the 8th day of July, 1887; 
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but they deny that on or about said date the said 
Pemberton sold a two-thirds interest, or any interest 
whatever, in said business to any one by the name of 
Lowndes or Venable, or to any one else. And they 
deny that after said date, the said Lowndes and Ven- 
able were associated with said Pemberton, or were 
joint or co-owners and proprietors with said Pem- 
berton of the said secret formula, business, or good- 
will, or any trademarks, trade names, or labels used 
in connection therewith. They deny that on or about 
the 14th day of December, 1887, or at any other time, 
the said Lowndes and Venable, or either of them, 
sold, assigned or transferred to any party or parties 
by the names of Dozier and Walker, or to any one 
else, any interest whatever in said business, or in the 
goodwill thereof, or in any of the secrets, formulas, 
trademarks, trade names, or labels used in connec- 
tion therewith, or that the said Dozier and Walker, 
jointly with said Pembérton, were the sole and ex- 
clusive owners and proprietors thereof, or that said 
parties, together, continuously carried on said busi- 
ness until about the 14th day of April, 1888, or for 
any time whatever. They deny that on or about said 
last-named date the said Pemberton sold, assigned or 
transferred all, or any, of his interest, or any inter- 
est whatever, in said secrets, formulas, business or 
the goodwill thereof, or in [80] any trademarks, 
trade names or labels used in connection therewith to 
Walker, Candler & Co., or to anyone else. They 
deny that said Walker, Candler, & Co., and Dozier, 
and Walker in his individual capacity, became, or 
continued to be the sole and exclusive proprietors of 
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said business, or the goodwill thereof, or of any of the 
secrets, formulas, trademarks, trade names, or labels 
used in connection therewith, or that they, together, 
continuously carried on said business until about the 
17th day of April, 1888, or for any length of time 
whatever. Respondents deny that on or about said 
last-named date, or at any other time, the said 
Walker and Dozier, or either one of them, sold, as- 
signed or transferred to A. G. Candler any interest 
whatever in said business, or in the goodwill thereof, 
or in any of the secrets, formulas, trademarks, trade 
names or labels used in connection therewith. They 
deny that the said Walker and Dozier, A. G. Candler 
and Candler & Company, became, or continued to be, 
the sole and exclusive owners and proprietors of said 
business, or of the goodwill thereof, or of any of the 
secrets, formulas, trademarks, trade names or labels 
used in connection therewith, or that they, together, 
continuously carried on said business until about the 
30th of August, 1888, or for any length of time what- 
ever. Respondents deny that the said Walker and 
Dozier, or either one of them, sold, assigned or trans- 
ferred to A. G. Candler, all their alleged remaining 
interest, or any interest whatever, in said business, or 
in the goodwill thereof, or in any of the secrets, for- 
mulas, trademarks, trade names or labels used in 
connection therewith. Respondents [31] deny 
that the said Walker, Candler & Company, and A. G. 
Candler, or any of them, became, or continued to be, 
the sole and exclusive owners and proprietors of said 
business, or of the goodwill thereof, or of any of the 
secrets, formulas, trademarks, trade names or labels 
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used in connection therewith, or that they, together, 
continuously carried on said business until about the 
22d day of April, 1891, or for any length of time 
whatever. They deny that the said Walker, Candler 
& Company sold, assigned or transferred to Asa G. 
Candler, or to any one else, any right, title or interest 
in or to said business, or in the goodwill thereof, or in 
any of the secrets, formulas, trademarks, trade 
names, or labels used in connection therewith, or that 
the said Asa G. Candler became, or continued to be, 
the sole and exclusive owner and proprietor of said 
business, or of the goodwill thereof, or of any of the 
secrets, formulas, trademarks, trade names or labels 
used in connection therewith; or that he continuously 
carried on said business, until about the 22d day of 
February, 1892, or for any length of time whatever. 
Respondents deny that the said A. G. Candler, sold, 
assigned or transferred to the plaintiff any right, 
title or interest in or to said business, or in the good- 
will thereof, or in any of the secrets, formulas, trade- 
marks, trade names or labels used in connection 
therewith, or that the plaintiff has since continued to 
be the sole and exclusive owner and proprietor 
thereof, or that it has continuously owned and con- 
ducted said business, goodwill, secrets, and formulas, 
or continuously owned and used any of the trade- 
marks, trade names or labels [82] used in connec- 
tion therewith, down to the present time, or that it 
now owns same, or is conducting said business. 
4, 

Respondents admit, however, that the plaintiff 1s 

now using the name ‘‘Coca-Cola,”’ and labels bearing 
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said name, in connection with the extract, syrup and 
beverage which it is now manufacturing, marketing 
and selling. The adoption and use by plaintiff, or 
those through whom it claims of the name ‘‘Coca- 
Cola,’’ and of the labels bearing said name, began sub- 
sequent to the adoption and use by respondents and 
their predecessors of their trademark name ‘‘Koke,”’ 
and of labels bearing said name, and after respond- 
ents and their predecessors had begun to manufac- 
ture, market and sell their extract, syrup and bever- 
age under said trademark name ‘‘ Koke”’ in recepta- 
cles so labeled with said name. Respondents deny 
that the plaintiff is the legitimate successor in busi- 
ness of the said J. S. Pemberton, or the legitimate 
successor to, or owner of, the business and goodwill 
originally conducted by said Pemberton, or any of 
the secrets, formulas, trademarks, trade names or 
labels used in connection therewith. 
D. 

Respondents do not know whether or not the for- 
mula and process for the manufacturing of said ex- 
tract, and syrup originally manufactured, marketed 
and sold by the said J. S. Pemberton, was new and or- 
iginal, or that it was invented or discovered by said 
Pemberton, but they demand strict proof of this alle- 
gation of the bill. [33] 

6. 

Respondents deny that the formula and process for 
the manufacturing of said extract, syrup and bever- 
age, has at all times been kept and conserved by the 
plaintiff, or its predecessors, or their employees as a 
trade or business formula, process or secret, or that 
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it is now a secret formula, or process, or that it is not 
known to others than the plaintiff, its officers or em- 
ployees, or the predecessors of plaintiff. 
ie 

Respondents would respectfully show the Court 
that in September or October, 1887, the said J. S. 
Pemberton was engaged in Atlanta, Georgia, in the 
business of manufacturing, marketing and selling 
various medicines, compounds, syrups, extracts and 
mixtures, known respectively as ‘‘French Wine 
Coca,’’ “‘Globe Flower Cough Syrup’’; ‘‘ Indian 
Queen Hair Dye,”’ ‘‘Gingerine’’ and ‘‘Coca-Cola 
Syrup’’; that in September or October, 1887, the 
said J. S. Pemberton advertised in the ‘‘Atlanta 
Constitution,’’ a newspaper published in Atlanta, 
Georgia, for a partner or partners, to join him in 
said business; that this advertisement was answered 
by the defendant, J. C. Mayfield, and by EH. H. Blood- 
worth and A. O. Murphy; that thereupon the said 
J. C. Mayfield, E. H. Bloodworth and A. O. Murphy 
entered into a partnership with the said J. S. Pem- 
berton for the purpose of carrying on and conducting 
said business; that articles of partnership were 
drawn up in writing, [84] and that, by the terms 
of said agreement, J. C. Mayfield, E. H. Bloodworth 
and A. O. Murphy, were each to pay into the said 
partnership $2,000 in cash, and the said J. 8. Pem- 
berton was to sell and convey to each of said parties a 
one-fourth undivided interest in said business, in- 
cluding the formula and secret process for manufac- 
turing said ‘Coca-Cola Syrup,’’ and the business of 
manufacturing, marketing and selling the same, and 
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the goodwill thereof, and all the trademarks, trade 
names and labels used in connection therewith, the 
said J. S. Pemberton retaining a one-fourth undi- 
vided interest in the same; that in conformity with 
said agreement, the said J. C. Mayfield, E. H. Blood- 
worth and A. O. Murphy did each pay into the part- 
nership said sum of Two Thousand Dollars in cash, 
and the said J. S. Pemberton, did, in fact, sell, as- 
sign, transfer and convey, by an instrument in writ- 
ing, and in the manner required by the Act of Con- 
gress of March 3, 1881, to each of said parties, a one- 
fourth undivided interest in said business, including 
the business of manufacturing, marketing and selling 
said ‘‘Coca-Cola Syrup,’’ and the goodwill thereof, 
and all the secrets, formulas, trademarks, trade 
names and labels used in connection therewith; that 
this occurred on or about the 14th day of January, 
1888 ; that thereafter, the said J. 8. Pemberton, A. O. 
Murphy, J. C. Mayfield and E. H. Bloodworth, as 
partners, doing business under the firm name and 
style of The Pemberton Medicine Company, continu- 
ously carried on said business aforesaid, and owned, 
manufactured, marketed and sold said products, in- 
‘eluding said ‘‘Coca-Cola syrup,’’ and sold said 
“‘Coca-Cola Syrup’’ [85] under the trade name of 
“‘Coca-Cola Syrup,’’ until about the Ist day of April, 
1888, when the said J. S. Pemberton informed his 
said partners that he wanted to give the name ‘‘ Coca- 
Cola Syrup”’ to his son, Charlie Pemberton. At that 
time the name ‘‘Coca-Cola Syrup” as applied to said 
extract or syrup, was not extensively known, and did 
not possess great value. The said J. S. Pemberton 
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represented to his said partners that, in as much as 
said business was practically in its infancy, and inas- 
much as said name ‘*‘Coca-Cola Syrup’’ was not ex- 
tensively known, the name of the product which they 
were then manufacturing, marketing and selling 
under the name ‘‘Coca-Cola Syrup,’’ could be as 
readily manufactured, marketed and sold under the 
name of ‘‘ Koke,’’ and that, if his said partners would 
agree to change the name of said product from 
‘*Coca-Cola Syrup” to ‘‘Koke,’’ he would be enabled 
to humor his said son, and the business would not 
suffer by reason of the changing of the name. The 
said J.S. Pemberton was cranky, erratic and hard to 
get on with, and his partners realized that the busi- 
ness would progress more smoothly and harmoni- 
ously if they humored him in his whims and desires. 
Accordingly, on or about the first day of April, 1888, 
said partners agreed to change the name of their said 
product from ‘‘ Coca-Cola Syrup”’ to that of ‘‘ Koke,”’ 
and to manufacture, market and ‘sell it thereafter 
under the name of ‘‘Koke.’’ Neither the said May- 
field, Murphy nor Bloodworth, however, agreed to 
any sale, assignment or transfer of any trademark in 
the name ‘‘Coca-Cola”’ or ‘‘Coca-Cola Syrup,”’ or of 
any rights arising from the [86] registration in 
the United States Patent Office, of any labels bearing 
the name ‘‘Coca-Cola’’ or ‘Coca-Cola Syrup,’’ or 
any interest in the business of manufacturing, mar- 
keting and selling said product, or in the goodwill 
thereof, or in any of the secrets, or formulas used in 
manufacturing the same, to said Pemberton’s son, 
Charlie Pemberton, or to any one else. Respondents 
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do not know whether or not the said J. S. Pemberton 
attempted to sell, assign or transfer his interest, or 
any interest, in the name ‘‘Coca-Cola,’’ or ‘‘Coca- 
Cola Syrup,”’ or in any rights arising from any regis- 
tration in the United States Patent Office of any label 
bearing said name, to his said son, Charlie Pember- 
ton, but if he did, said attempt was ineffectual to ac- 
complish the purpose intended, and did not confer 
any rights whatever upon the said Charlie Pember- » 
ton, because such sale, assignment or transfer, if any 
in fact was made, was not made in writing, and was 
not registered within the time, and in the manner re- 
quired by law, and the rules and regulations of the 
United States Commissioner of Patents in the 
United States Patent Office, and was not made in 
connection with any sale of the business, or of the 
goodwill connected therewith. 
8. 

From and after about April 1st, 1888, the said 
Pemberton Medicine Company, the partnership com- 
posed of the partners aforesaid, began and continued 
to manufacture, market and sell, in interstate com- 
merce, under the trade name of ‘‘Koke,’’ in recep- 
tacles labeled with said trade name ‘‘Koke,”’ [87] 
said identical product which they had theretofore 
manufactured, marketed and sold under the name of 
‘‘Coca-Cola,’’ or ‘Coca-Cola Syrup,”’ until about the 
11th day of June, 1888, when the said A. O. Murphy 
retired from the partnership. On said date articles 
of dissolution were drawn up by said partners, by the 
terms of which the said A. O. Murphy sold, assigned 
and transferred to the remaining partners all his in- 
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terest in said business, and in the goodwill thereof, 
including the business of manufacturing, marketing 
and selling said extract, syrup and beverage, thereto- 
fore known and sold under the name of ‘‘Coca-Cola,”’ 
or ‘‘Coca-Cola Syrup,’’ and ‘‘Koke’’ and all the 
secrets, formulas, trademarks, trade names and labels 
used in connection therewith. Thereupon, said re- 
maining partners, J. 8. Pemberton, J. C. Mayfield 
and E. H. Bloodworth, formed a partnership for the 
purpose of carrying on and continuing said business, 
and did carry on and continue the same, continuously 
and continuously manufactured, marketed and sold 
said product under said name of ‘‘ Koke,’’ in recepta- 
cles labeled with said trade name ‘‘ Koke,’’ until about 
the middle of July, 1888, when the said J. S. Pember- 
ton died. Thereupon the said J.C. Mayfield and E. H. 
Bloodworth made a settlement with the widow and 
heirs of the said J. S. Pemberton, deceased, whereby 
the secret processes and formulas for making ‘‘Globe 
Flower Cough Syrup,”’ ‘‘Indian Queen Hair Dye,”’ 
and ‘‘Gingerine,’’ together with the business and 
the goodwill thereof, and the trademarks, trade 
names and labels used in connection with said pro- 
ducts, were transferred to said widow and heirs, and 
the said J. C. Mayfield and E. H. Bloodworth [38] 
retained the formulas and secret processes for mak- 
ing ‘‘French Wine Coca,”’ and the ‘‘Coca-Cola”’ or 
‘‘Koke’’ syrup aforesaid, and the business and good- 
will thereof, and all trademarks, trade names and 
labels used in connection therewith. Thereupon the 
said J. C. Mayfield and E. H. Bloodworth, jointly and 
as partners, continued to manufacture, market and 
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sell said products, styled ‘‘French Wine Coca,’’ and 
‘‘Koke,’’ and to market and sell the same under said 
names ‘‘French Wine Coca,’’ and ‘‘Koke’’ respect- 
ively, in interstate commerce, in receptacles labeled 
with said names, until about 1893, when they sold the 
formula for making ‘‘French Wine Coca,’’ and the 
business and goodwill, trademarks, trade names and 
labels, etc., connected therewith, to outside parties. 
Thereafter the said J. C. Mayfield and E. H. Blood- 
worth, jointly, as partners, continued to manufac- 
ture, market and sell in interstate commerce, in re- 
ceptacles labeled with the name ‘‘Koke,”’ said iden- 
tical extract, syrup and beverage, which they had 
theretofore manufactured and sold under the names 
of ‘‘Coca-Cola”’ or ‘‘ Coca-Cola Syrup,”’ and ‘‘ Koke,”’ 
and continuously owned, manufactured, marketed 
and sold the same in interstate commerce, under the 
trade name of ‘‘Koke,’’ in receptacles so labeled, until 
1895, when the said J. C. Mayfield bought all of the 
interest of the said E. H. Bloodworth in said busi- 
ness, and in the goodwill thereof, and in all the 
secrets, formulas, trademarks, trade names and labels 
used in connection therewith. From and after said 
time the said J. C. Mayfield continuously owned, 
manufactured, marketed and sold said product [39] 
under the trademark name of ‘‘Koke’’ in interstate 
commerce, in receptacles labeled with said name 
‘‘Koke’’ until about the 15th day of September, 1911, 
when the Koke Company of America, the corporation 
of that name mentioned in the original bill in this 
cause, was organized and chartered. On or about 
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said date, the said J. C. Mayfield sold, assigned and 
transferred to said Koke Company of America, said 
secret process and formula and all of his interest in 
said business, and the goodwill thereof, and all the 
trademarks, trade names and labels, used in connec- 
tion therewith. From and since said date the said 
Koke Company of America became, and continued to 
be, the owner and proprietor of said business, and of 
the goodwill thereof, and all the secrets, formulas, 
trademarks, trade names and labels used in connec- 
tion therewith, and continuously owned, manufac- 
tured, marketed and sold said product under the 
trademark name of ‘‘Koke’’ in interstate commerce, 
in receptacles labeled with said name ‘‘ Koke,’’ and 
continuously owned and used said trademarks, trade 
names and labels in connection therewith down to the 
present time, and said company now owns, and is the 
proprietor of said business and the goodwill thereof, 
and of all the secrets, formulas, trademarks, trade 
names, and labels used in connection therewith, and 
now owns and conducts said business. 
uh 

On or about the 22d day of October, 1912, said 
Koke Company of America granted to the defend- 
ant, The Southern [40] Koke Company, Ltd., a 
license to manufacture, market and sell said ‘“Koke”’ 
syrup and to aerate and bottle the same and sell it in 
bottles within the State of Louisiana and various 
other states; and said defendant has since continu- 
ously, up to this time, manufactured, marketed and 
sold said ‘‘Koke’’ syrup under the trademark name 
mee Oke,” 
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10. 

On or about the —— day of —————, said Koke 
Company of America, granted to the defendant, the 
Koke Company of Texas, a license to manufacture, 
market and sell said ‘‘Koke’’ syrup, and to aerate 
and bottle the same, and sell it in bottles within the 
State of Texas, and various other states; and said 
defendant has continuously up to this time manu- 
/factured, marketed and sold said ‘‘Koke”’ syrup un- 
der the trademark name of ‘‘ Koke.’’ 
| it 
/ On the 10th day of November, 1898, W. L. Bitting 
of Sherman, Texas, after application, statement and 
verification in due form, deposited in the United 
States Patent Office a label entitled and bearing the 
name ‘‘Koke’’ in black letters, for registration, un- 
der and by authority of the provisions of the Act 
of Congress approved June 18th, 1874, entitled, ‘‘ An 
‘Act to Amend the law relating to Patents, Trade- 
marks, and Copyrights.’’ On the 27th day of 
December, 1898, said label was duly registered in the 
United States Patent Office in accordance with the 
provisions of said act, and the certificate of such 
registration was granted to the said Bitting by the 
United [41] States Commissioner of Patents, a 
copy of which said certificate is hereto attached and 
made a part of this answer, and is marked for identi- 
fication Exhibit ‘‘A.’’ The original will be pro- 
duced on or before the hearing. Said W. L. Bitting 
thereafter continuously used said label in interstate 
commerce, and in commerce with foreign nations and 
with the Indian Tribes upon receptacles containing 
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his said product until the 21st day of October, 1913. 
12. 

The said W. L. Bitting, after continuously using 
in interstate commerce and in commerce with for- 
elgn nations and with the Indian tribes, said name 
‘*Koke,’’ as a trademark or trade name, for an ex- 
tract, syrup or beverage similar to plaintiff’s pro- 
duct, from about the 10th day of November, 1898, 
did, on the 21st day of August, 1911 duly file in the 
United States Patent Office an application to have 
‘said name registered under and by virtue of the pro- 
visions of the Act of Congress approved February 
20th, 1905, and the amendments thereto of 1906, 1907 
‘and 1909, as a trademark for his said product, after 
making in due form and filing in the United States 
Patent Office, the statement, declaration and verifi- 
cation required by law. 

13. 

On the 21st day of October, 1918, the said W. L. 
Bitting executed in writing, in the State of Texas, 
and acknowledged in the manner required by the 
‘laws of said state,an [42] assignment of said label 
‘‘Koke”’ aforesaid, and the business of manufactur- 
ing, marketing and selling the product with which 
said label was used, and the good-will thereof, to 
the Koke Company of America, the corporation of 
that name mentioned in the original bill filed in this 
cause, and said assignment was duly recorded on the 
28th day of October, 1918, in the office of the United 
States Commissioner of Patents as required by law. 
‘The said Bitting, also, in the same instrument, exe- 
euted and acknowledged as aforesaid, sold and as- 
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signed to said Koke Company of America, said 
trademark name ‘‘Koke”’ together with the business 
of manufacturing, marketing and selling the product 
with which said name was used, and the goodwill 
thereof, and recorded the same on the 28th day of 
October, 1913, in the office of the United States Com- 
missioner of Patents as required by said Trade- 
mark Act of 1905, and the amendments thereto. A 
copy of said assignment and the certificate of regis- 
tration of the same is hereto attached, and made a 
part of this answer, marked for identification, 
Exhibits aa 
14, 

Thereupon, after said assignment had been duly 
recorded in the United States Patent Office as afore- 
said, said name ‘‘Koke’’ was duly registered as a 
trademark, and a certificate of registration of said 
trademark name ‘‘KKoke’’ was duly granted by the 
United States Commissioner of Patents to said Koke 
Company of America, as the assignee of said W. L. 
‘Bitting, on the 13th day of January, 1914. A copy 
of said certificate of registration, together with a 
copy of the application, [438] statement, declara- 
tion and verification as made by said Bitting as 
aforesaid, is hereto attached and made a part of this 
answer, and marked Exhibit ‘‘C”’ to the same. 

15. 

The Murfreesboro Bottling Works, a corporation 
organized and existing under and by virtue of the 
laws of the State of Tennessee, after having previ- 
ously used from May Ist, 1902, in interstate com- 
merce, and in commerce with foreign nations and 
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among the Indian tribes, the name ‘‘Koke,’’ in the 
identical script and style of lettering as said name 
is now used by the respondents, as a trademark for 
an extract, syrup and beverage similar to plaintiff’s 
said product, on the 10th day of April, 1905, duly 
made and filed in the United States Patent Office and 
application to have said name ‘‘Koke,’’ printed in 
said script and style of lettering registered as a 
trademark, and said Company, by its Secretary, J. 
W. Huggins, duly made and filed in said office the 
statement, declaration and verification required by 
law and said trademark was duly registered in the 
United States Patent Office, in the name of Mur- 
freesboro Bottling Works, as a trademark on the 
21st day of August, 1906, and on said date a certifi- 
cate of such registration was granted to said Com- 
pany by the United States Commissioner of Patents. 
A copy of said certificate is hereto attached and 
made a part of this answer, marked Exhibit ‘‘D”’’ to 
the same. [44] 
16. 

Thereafter said corporation was dissolved and S. 
B. Christy, C. B. Huggins, J. W. Huggins and 
Christy & Huggins Company, a partnership com- 
posed of said 8. B. Christy, C. B. Huggins and J. W. 
Huggins, who were the owners of all the capital 
stock of said corporation, succeeded to and became 
the owners of said trademark, and the business 
theretofore carried on by said corporation, and the 
goodwill thereof. Thereupon said parties formed a 
partnership for the purpose of owning and using 
said trademark and carrying on and conducting said 
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business, which said partnership was designated by 
‘them as the Murfreesboro Bottling Works. There- 
upon, on the 28th day of November, 1911, said par- 
ties aforesaid, duly sold, assigned and transferred to 
the Koke Company of America, aforesaid, by an in- 
‘strument in writing, duly executed and acknowledged 
according to the laws of the State of Tennessee, in 
which said assignment was made, said trademark 
name ‘‘Koke,’’ written in said script and style of 
lettering aforesaid, and the said business theretofore 
conducted by them, and the goodwill thereof. Said 
assignment was duly filed and recorded in the United 
‘States Patent Office on the 12th day of December, 
1911, and on said date a certificate certifying that 
fact was duly granted to said Koke Company of 
America by the United States Commissioner of 
Patents. A copy of said assignment and certificate 
is hereto attached and made a part of this answer, 
‘marked Exhibit ‘‘E’’ to the same. [45] 
ie 

On the 14th day of October, 1911, the Koke Com- 
pany of America, after duly complying in all re- 
spects with the requirements of the laws of the 
Republic of Mexico, duly registered and was granted 
a certificate of such registration, of a trademark for 
the product now manufactured, marketed and sold 
by said Koke Company of America, and the defend- 
ants herein, under that name, consisting of the word 
‘‘Koke”’ printed in the same script and style of let- 
tering as it is now used and printed by said Koke 
Company of America, and the defendants herein and 
applied to their said product. <A copy of said cer- 
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tificate is hereto attached and made a part of this 
answer, and is marked Exhibit ‘‘F’’ to the same. 
18. 

On the 12th day of April, 1913, said Koke Com- 
pany of America, after fully complying in all re- 
spects with the laws of the Dominion of Canada, 
applicable thereto, duly registered, and was granted 
a certificate of such registration of said name 
‘“*Koke” printed in the same script and style of let- 
tering as it is now printed and used by said corpora- 
tion and by the defendants herein as a trademark for 
the products which said Company and the respond- 
ents herein are now manufacturing, marketing and 
selling under said trademark name. A copy of said 
certificate of registration is hereto attached, and 
made a part of this answer, marked Exhibit ‘‘G’’ to 
the same. [46] 

19. 

Respondents deny that either, the plaintiff or its 
predecessors, has, or have, continuously, and without 
interruption, during the period from prior to 1886 
up to this time, manufactured marketed and sold 
said syrups made under and in accordance with the 
secret formula and process originally belonging to 
said J. S. Pemberton to be used in the making of a 
tonic, beverage, or under and in accordance with the 
formula and process which they are now using. 

20. 

Respondents deny that since prior to the year 
1886, the name ‘‘Coca-Cola’’ has been continuously 
used as the trademark name for the products made 
and sold by the plaintiff or its predecessors. They 
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deny that the name ‘‘Coca-Cola”’ was at the outset, 
always has been, or is now, original, new, character- 
istic or distinctive. 

21. 

If the resemblance between the name ‘‘Coca-Cola”’ 
and respondents’ trademark name ‘‘Koke’’ is so 
close as to be likely to cause confusion or deception 
in the minds of the public, or to deceive purchasers, 
which respondents deny, then, respondents deny that 
the name ‘‘Coca-Cola’’ was adopted, or has been 
used, for the purpose of distinguishing the product 
of the plaintiff and its predecessors from similar 
products of others, and they deny that said name 
does now identify or distinguish the plaintiff’s said 
product. On the contrary, [47] the product of 
respondents was, prior to the adoption and use of the 
name ‘‘Coca-Cola”’ by the plaintiff, or its predeces- 
sors, and since continuously has been, owned, manu- 
factured, marketed and sold by respondents and 
their predecessors under the name of ‘‘ Koke.”’ 

22. 

If the resemblance between said name ‘‘Coca- 
Cola’’ and the respondents’ trademark name 
‘‘Koke”’ is so close as to be likely to cause confusion 
or deception in the minds of the public, or to deceive 
purchasers, which respondents deny, then the state- 
ment and declaration which the plaintiff alleges it 
made on or about April 22d, 1905, in connection with 
its application to the Commissioner of Patents for 
the registration of said name ‘‘Coca-Cola’’ as a 
trademark, was false, and the registration of said 
name was fraudulently procured, because said state- 
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ment and declaration contained the false and fraudu- 
lent statement and representation that the plaintiff 
was the sole and exclusive owner of the trademark 
name ‘‘Coca-Cola,’’ and was solely and exclusively 
using said name to distinguish its said product from 
the products of others, and that no other person, 
firm, corporation or association had the right to use, 
or was using said trademark, either in the identical 
form, or in such near resemblance thereto as might 
be calculated to deceive; and because said statement 
and declaration contained the false and fraudulent 
statement and representation that plaintiff’s said 
product to which it applied said name ‘‘Coca-Cola”’ 
was a nonalcoholic beverage made from an extract of 
Coca leaves [48] and Cola nuts, and consequently, 
said name was improperly registered, and the regis- 
tration thereof was invalid, and conferred no right 
upon the plaintiff to the use and protection of said 
name ‘‘Coca-Cola’”’ as a trademark, as applied to 
plaintiff’s said product, under and by virtue of the 
provisions of said act of February 20, 1905, inasmuch 
as the respondents, their predecessors and those 
through whom they claim, were at that time, and had 
been for many years prior thereto, the owners of, and 
using their said trademark name ‘‘Koke,’’ and ap- 
plying it to their said product, and inasmuch as 
plaintiff’s said product ‘‘Coca-Cola’’ was not then, 
and is not now, a nonalcoholic beverage, nor was it 
then, nor is it now, made from an extract of Coca 
leaves and Cola nuts and inasmuch as W. L. Bitting, 
of Sherman, Texas, aforesaid, continuously used said 
name ‘‘Koke’’ as a trademark for products similar 
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to plaintiff’s said product, in interstate and foreign 
commerce, and in commerce among the Indian tribes 
from about 1898 until October 21, 1913; and inas- 
much as the Murfreesboro Bottling Works, continu- 
ously used said name ‘‘Koke”’ in the same script and 
style of lettering as the respondents now use it as a 
trademark for products similar to plaintiff’s product 
in interstate and foreign commerce, and in commerce 
with the Indian tribes from May Ist, 1902, until the 
28th day of November, 1911. 
Ds 

Respondents are advised and charge that the al- 
leged registration by plaintiff of said name ‘‘Coca- 
Cola’”’ as aforesaid, under and by virtue of the pro- 
visions of the Act of Congress [49] approved Feb- 
ruary 20, 1905, was invalid, and conferred no right 
upon the plaintiff to the use or protection of said 
name ‘‘Coca-Cola”’ as a trademark as applied to 
plaintiff’s said product; because, at the time of said 
alleged registration, said name ‘‘Coca-Cola”’ was 
descriptive of the goods with which it was used, and 
of the articles to which it was applied, and of the 
contents, ingredients, character and quality of the 
same; and because neither the plaintiff nor its prede- 
cessors was, or were, actually solely and exclusively 
\using said name ‘‘Coea-Cola”’ as a trademark, nor 
had they, or any of them, solely and exclusively 
‘used Said name as a trademark during any portion 
iof the ten years next preceding the 20th of February, 
(1905, if in fact the resemblance between said name 
‘Coca-Cola’? and respondents’ trademark name 
‘“Koke’’ is so close as to be likely to cause confusion 
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and deception in the minds of the public, or to de- 
ceive purchasers, which respondents deny, inasmuch 
as the respondents, their predecessors, and those 
through whom they claim had, during all of said 
\time, owned and used their said trademark name 
‘*Koke” and applied it to their said product; and in- 
asmuch as W. L. Bitting, of Sherman, Texas, afore- 
said, continuously used, said name ‘‘Koke”’ as a 
‘trademark for products similar to plaintiff’s said 
‘product in interstate and foreign commerce, and in 
commerce among the Indian Tribes, from about 
1898 until October 21st, 1913; and inasmuch as the 
Murfreesboro Bottling Works, aforesaid, continu- 
ously used said name ‘‘ Koke’’ in the same script and 
Style of lettering as the respondents now use it, as a 
trademark for products similar to plaintiff’s said 
product in interstate and foreign commerce, and in 
commerce with the Indian [50] Tribes, from May 
Ist, 1902, until the 28th day ‘of N ovember, 1911. 
24. 

Respondents are advised and charge that no suit 
can be maintained by the plaintiff under and by 
virtue of the provisions of said Trademark Act of 
February 20, 1905, for an infringement of said al- 
leged trademark name ‘‘Coca-Cola,’’ or for the pro- 
tection of said name as a trademark; first, because 
said alleged trademark is, and was at the time of 
said alleged registration under said Act, used upon 
an article injurious in itself, in that the plaintiff’s 
said product is, and was at the time of the said 
alleged registration, injurious and deleterious to 
health; and, second, because said alleged trademark 
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is, and was at the time of said alleged registration, 
used by plaintiff in an unlawful business; (1) in that 
the plaintiff’s said product, ‘‘Coca-Cola,’’ is mis- 
branded within the meaning of section 8, sub-section 
one of the Food and Drugs Act of June 30th, 1906, 
because the plaintiff’s said product is labeled and 
branded with the name ‘‘Coca-Cola,’’ and said 
words ‘‘Coca-Cola,’”’ as thus employed, are a rep- 
resentation of the presence in said food product of 
the substances coca and cola nuts or at least of an 
extract derived from coca leaves and cola. There 
are substances known as Coca and Cola under their 
own distinctive names, or, at least, substances 
known as the Coca leaf and the Cola nut, under their 
own distinctive names, but plaintiff’s food product 
‘‘Coca-Cola’’ contains no Coca, and no Coca leaf, 
and no extract derived therefrom, and little, if any, 
Cola, or Cola nut, and little, if any, extract derived 
therefrom. Hence, [51] plaintiff’s said product 
‘is, (a) an imitation of the articles or substances, 
Coca and Cola, or the Coca leaf and the Cola 
nut; and, (b) is offered for sale under the distinctive 
names of said articles. And plaintiff’s said product 
is misbranded within the meaning of sub-sections 
two and four of section eight of the Food and Drugs 
Act of June 30th, 1906, (a), in that plaintiff labels 
the receptacles containing its said product with 
labels bearing thereon said name ‘‘Coca-Cola,”’ and 
a pictorial design, or picture of Coca leaves and Cola 
nuts, which said design or picture, together with 
said name ‘‘Coca-Cola,’’ are a representation that 
plaintiff’s said product contains Coca and Cola, or 
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extracts derived from the Coca leaf and the Cola 
nut, when, in fact, it contains neither, or at least, 
no appreciable quantity of either; and, (b), in that 
plaintiff’s said product so labeled with said labels, 
bearing said name ‘‘Coca-Cola’’ and said pictures 
of said Coca leaves and Cola nuts, is labeled or 
branded so as to deceive and mislead purchasers 
into the belief that its said product contains Coca 
und Cola, or extracts from the Coca leaf and the 
Cola nut, when, in fact, it does not, or at least, con- 
tains no appreciable quantity thereof. And said 
alleged trademark is used in unlawful business (2) 
in that, plaintiff’s said product is adulterated, 
within the meaning of sub-sections 2, 3 and 5, of 
section 7 of said Food and Drugs Act of June 30, 
1906, in that (a) the substance of Caffeine, derived 
from tea leaves, coffee beans and other sources, has 
been substituted for cola, or the cola nut, or extracts 
derived therefrom, and a twenty per cent solution 
of alcohol has been substituted for Coca or the Coca 
leaf, [52] or extracts derived therefrom; (b) 
in that all the substantial and valuable constituents 
of the said Coca and Cola, or of the said coca leaf 
and cola nut, have been wholly, or in part, extracted 
from plaintiff’s said product; and (c), in that plain- 
tiff’s said product contains, as an added ingredient, 
a large quantity of caffeine, which is a poisonous 
substance, and which renders plaintiff’s said product 
deleterious to health. 
25. 

If, in fact said name ‘‘Coca-Cola’’ was registered 

as a trademark in 1887, by J. S. Pemberton, as al- 
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leged in the bill under and by virtue of the provi- 
sions of the Act of Congress of March 3d, 1881, 
which respondents deny, then said alleged registra- 
tion was invalid and conferred no right to the use 
and protection of said name as a trademark, under 
and by virtue of the provisions of said Act; be- 
cause, at the time of said alleged registration said 
name ‘‘Coca-Cola,’’ as at that time applied to the 
said J. S. Pemberton’s product, was descriptive of 
the goods with which it was used and of the articles 
to which it was applied, and of the contents, in- 
gredients, character and quality of such goods and 
articles, and because said alleged registration was 
procured by fraud, in that the said Pemberton 
falsely and fraudulenty stated and represented to 
the Commissioner of Patents, in order to procure 
the registration of said name as a trademark, that 
said name was then used, and had been used prior 
thereto by him as a trademark for his said product 
in foreign commerce, and in commerce with the 
Indian Tribes when, in truth, and in fact, it was not 
then used, and had never [53] been used prior 
thereto, by him or anyone else, as a trademark for 
his said product in such commerce; and because, as 
a matetr of fact, said name was not at the time of 
said alleged registration, and had never been prior 
thereto, used by said Pemberton, or anyone else, 
as a trademark for his said product in such 
commerce. 
26. 

If in fact the said J. S. Pemberton ever attempted 

to sell, assign, or transfer said alleged trademark, or 
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any interest therein, to the plaintiff, or any of its 
predecessors, or to those through whum it claims, 
which respondents deny, then said alleged sale, as- 
signment or transfer was invalid and conferred no 
right upon said alleged vendees to the use or pro- 
tection of said name ‘‘Coca-Cola,”’ as a trademark; 
because, respondents charge upon information and 
belief, said alleged assignment or transfer was not 
made in writing, and was not acknowledged or re- 
corded in the United States Patent Office as required 
by the provisions of said act, and the rules and regu- 
lations of the United States Commissioner of 
Patents in force at the time of said alleged assign- 
ment; and, because, said alleged assignment was not 
made in connection with the sale of the business 
and goodwill connected with said alleged trade- 
mark. 
aif, 

Respondents charge, upon information and belief, 
that none of the alleged’ assignments of said alleged 
trademark [54] by the various alleged predeces- 
sors of plaintiff to their alleged successors, was made 
in writing and acknowledged and recorded in the 
United States Patent Office as required by the pro- 
visions of said act of March 3d, 1881, and the rules 
and regulations of the United States Commissioner 
of Patents in force at the time of said alleged assign- 
ments. 

28. 

Respondents deny that the plaintiff is the owner 
of any trademark in said name ‘‘Coca-Cola,”’ or that 
it is entitled to the exclusive right, either generally 
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or specially, in interstate and foreign commerce, 
or in commerce with the Indian Tribes, to use and 
employ said name ‘‘Coca-Cola,”’ or any like word, 
as a trademark for, or upon the plaintiff’s said pro- 
duct, or upon merchandise of substantially the same 
descriptive properties, and they deny that any such 
alleged right has been generally acknowledged and 
acquiesced in by the trade and public. 
29, 

Respondents admit that plaintiff’s product is in 
the form of a syrup for the manufacture of a refresh- 
ing beverage. They deny that plaintiff’s said 
beverage is nonalcoholic. They suppose plaintiff’s 
product is made up by, and, in some instances, fur- 
nished to, bottlers, who, under authority from plain- 
tiff, and under the supervision and control of plain- 
tiff, add aerated water thereto, making an aerated 
beverage which is then bottled and sold to dealers 
in bottles bearing said name [55] ‘‘Coca-Cola.”’ 
But respondents deny that said aerated beverage 
is sold to dealers or consumers under a distinctive 
or identifying label-or bottle. The bottles used by 
plaintiff, as aforesaid, are neither distinctive nor 
identifying, either in color, shape, size, design or 
appearance, nor do they point exclusively to the 
plaintiff as the origin thereof. The plaintiff does 
not use exclusively, and its product is not put up 
exclusively in, bottles of any uniform color, shape, 
size, design or appearance. Various other similar 
products are bottled and sold in the market gen- 
erally by the various manufacturers thereof, and deal- 
ers therein, in bottles of the same size, color, shape, 
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design and appearance as those in which plaintiff’s 
product is bottled and sold; and were so bottled and 
sold by such various manufacturers and dealers in 
‘bottles of said size, color, shape, design and appear- 
ance, before, and at the time when, plaintiff, or its 
predecessors, began to ‘bottle its said product in 
bottles of that kind, and since continuously have 
been, and are now. In fact, various other similar 
products are bottled and sold by and under author- 
ity of plaintiff in plaintiff’s second-hand bottles 
bearing said name ‘‘Coca-Cola’’ blown thereon in 
the glass. Bottles of said size, color, shape, design 
and appearance were in general use by the manufac- 
turers of, and dealers in, various other similar pro- 
ducts, in the bottling of their said products, before, 
and at the time when, plaintiff, or its predecessors, 
adopted and began to use bottles of that character, 
and since continuously have been, and are now, in 
such general use. [56] 
30 —C: 

Respondents admit that the name ‘‘Coca-Cola’’ 
is used by plaintiff upon labels attached to receptacles 
containing plaintiff’s said syrup, and, in a few places 
here and there, upon labels attached to the bottles 
containing the aerated product made from plain- 
tiff’s said syrup. They deny, however, that said 
name has always been printed or displayed in a 
characteristic or distinctive style of lettering or that 
said style of lettering identifies or distinguishes 
plaintiff’s product from similar products of others, 
or points exclusively to the plaintiff as the origin 
thereof. The style of lettering in which plaintiff 
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prints said name ‘‘Coca-Cola”’ upon labels attached 
to receptacles containing plaintiff’s said product is 
not uniform, and has never been uniformly the same, 
but is now, and has always been, used in various 
different styles, sometimes in block letters, and in 
various other styles. The same style of lettering 
as that used by plaintiff, as aforesaid, was in gen- 
eral use in a similar manner by the manufacturers 
of, and dealers in, various other similar products upon 
labels attached to the receptacles containing their 
said products before, and at the time when, plain- 
tiff or its predecessors, adopted and began to use 
said style of lettering, and has since continued to be, 
and is now, in such general use. 
one 

Respondents admit that plaintiff’s said syrup is 
[57] also sold and supplied to soda dispensers, and 
that it is by them mixed with water and sold for 
consumption at soda-fountains. They admit that 
in some instances plaintiff furnishes as receptacles 
for its said syrup, to soda-fountains and dispensers, 
dispensing bottles or decanters; but they deny that 
said dispensing bottles or decanters are distinctive 
or characteristic, or that they identify or distin- 
guish plaintiff’s said product from similar products 
of others, or point exclusively to the plaintiff as the 
origin thereof. Dispensing bottles, decanters and 
receptacles of the same color, shape, design, size 
and appearance, as those which plaintiff furnishes 
to soda-fountains and dispensers, and authorizes 
them to use, as receptacles for its said syrup, were 
in general use as receptacles for the various similar 
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products of others in the various soda-fountains and 
dispensing places throughout the country before, 
and at the time when, plaintiff or its predecessors, 
first adopted and began to use dispensing bottles, 
decanters and receptacles of such description, or to 
furnish them to soda-fountains and dispensers, and 
since continuously have been, and are now, in such 
general use. The plaintiff does not use, nor does it 
furnish to soda dispensers, or require them to use, 
dispensing bottles, decanters or receptacles of any 
uniform shape, size, design, color or appearance, but 
it furnishes to said soda-fountain dispensers, and 
its product is put up and exhibited to the public by 
them in dispensing bottles, decanters and recep- 
tacles of various different colors, shapes, sizes, de- 
signs and appearance, and the name ‘‘Coca-Cola”’ is 
printed thereon in various and different styles of 
lettering and colors. [58] 
BoE 

Respondents deny that plaintiff’s syrup has any 
peculiarity of taste, color or appearance, or any 
characteristic or distinctive appearance due to the 
color thereof, or that either the color, taste or ap- 
pearance thereof, or all combined, is, or are, char- 
acteristic or distinctive, or identify or distinguish 
plaintiff’s product from the similar products of 
others, or that any of them, or all combined, point 
exclusively to the plaintiff as the origin thereof. 
Various similar products, of various other manufac- 
turers and dealers, of the same color and appearnace 
‘as plaintiff’s said product, were known and sold gen- 
erally in the market before, and at the time when, 
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plaintiff, and its predecessors, began to manu- 
facture, market and sell its said product, and have 
since continuously been, and are now, generally 
known and sold in the market. Before, and at the 
time when, plaintiff, and its predecessors, began to 
manufacture, market and sell their said product, 
respondents’ product was known and sold in the 
market and possessed the same color, taste and ap- 
pearance as it now does, and has ever since then 
been, and is now, known and sold in the market, and 
has always possessed, and now possesses, the same 
color, taste and appearance. Respondents do not 
know whether the color of plaintiff’s product is ar- 
bitrary or unnecessary, and therefore deny that it 
is, and demand strict proof of that allegation. They 
deny that the color of plaintiff’s product is unusual. 
They deny that the color or appearance of plain- 
tiff’s product was originally adopted, or that it is 
now used, as a means of distinguishing plaintiff’s 
product [59] from similar products of others, and 
they deny that said color and appearance do, in fact 
so identify or distinguish plaintiff’s said product in 
the minds of dealers, buyers, users or the general 
public. 
33. 

Respondents admit that the plaintiff is now mar- 
keting its syrup in barrels and kegs painted red, but 
they do not know how long plaintiff has been mar- 
keting its said product in barrels and kegs painted 
said color, except that they do know that respond- 
ents and their predecessors marketed their syrup 1n 
kegs and barrels painted red before, and at the time 
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when, the plaintiff and its predecessors began to so 
market its syrup, and have since continuously done 
so. They deny that the shade of red used by plain- 
tiff in painting its said barrels and kegs is peculiar, 
or that it readily identifies or distinguishes plain- 
tiff’s barrels and kegs by reason thereof, or points 
exclusively to the plaintiff as the origin thereof. 
Respondents deny that the size, shape and design of 
plaintiff’s barrels and kegs are characteristic or dis- 
tinctive, or that they identify or distinguish plain- 
tiff’s said product from similar products of others, 
or point exclusively to the plaintiff as the origin 
thereof. Various other manufacturers of, and 
dealers in, similar products marketed their said pro- 
ducts in barrels and kegs painted red, and substan- 
tially the same shade of red as plaintift’s barrels and 
kegs are now painted, and in barrels and kegs of the 
same size, shape and design as those in which plain- 
tiff’s product is now markéted, before and at the 
time when, plaintiff [60] and its predecessors 
began to so market its said product, and have since 
continuously done so, and are now doing so. Said 
color was in general use as a color for barrels and 
kegs containing products similar to plaintiff’s and 
the size, shape and design of said barrels and kegs 
were in such general use, before, and at the time, 
when, plaintiff and its predecessors adopted and 
began to use said color, and barrels and kegs of said 
shape, design, size and appearance, and barrels and 
kegs of said color, shape, size, design and appear- 
ance, have since continued to be, and are now, in 
such general use. 
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34. 

Respondents admit that the plaintiff’s produc’. 
as dispensed to the public, is a refreshing beverage, 
and has been, and is, extensively advertised by 
plaintiff at an enormous expense, and that it is well 
known throughout the United States, but whether 
or not it is favorably known, respondents do not 
know, and therefore deny said allegation. Re- 
spondents suppose the name ‘‘Coea-Cola,’’ as the 
name thereof, has for some time possessed, and now 
has, considerable value. They deny said product is 
a meritorious and valuable article of merchandise. 

35. 

Respondents deny that the name ‘‘Coca-Cola,’’ or 
the style of lettering used therefor, or the color, ap- 
pearance or characteristics of said syrup, or the 
barrels and kegs in which the same is contained, or 
the color thereof, or the dispensing bottles, de- 
eanters or labels above referred to, or the bottles 
[61] and labels containing said aerated beverage 
made from plaintiff’s said syrup and put up in 
bottles with such labels by, or under authority of, 
plaintiff, each by itself, or all in combination, iden- 
tify or distinguish plaintiff’s said product from the 
similar products of others, or point exclusively to 
the plaintiff as the origin thereof. 

36. 

Respondents admit that plaintiff also uses said 
name ‘‘Coca-Cola’”’ on its stationery, letter-heads, 
envelopes, circulars and price-lists, but deny that it 
is so used in any particular or distinctive style or 
colors. Plaintiff so uses said name sometimes in 
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block letters, and sometimes in script, and in various 
different styles, and sometimes in red, sometimes 
in black, sometimes in white, and in various different 
eolors. 

of 

Respondents admit that the defendant Koke Com- 
pany of America is an Arizona Corporation, and was 
organized about September 1dth, 1911, and there- 
after proceeded at the City of St. Louis, Missouri, 
through its agents to manufacture an extract similar 
in color and appearance to plaintiff’s ‘‘Coca-Cola”’ 
syrup and placed the same in barrels colored red. 

38. 

Respondents admit that the defendant, Koke 
Company of America, ships from St. Louis, Mis- 
souri, and the Southern Koke Company, Ltd., and 
the Koke Company of Texas, procure from it, [62] 
from St. Louis, Missouri, said extract, which is of 
substantially the same color and appearance as 
plaintiff’s said extract and syrup, and that said ex- 
tract is both by the Koke Company of America, and 
by the other defendants, Koke Company of Texas, 
and Southern Koke Company, Ltd., placed in barrels 
colored red. Respondents deny that the Koke Com- 
pany of Oklahoma or the Koke Company of Arkan- 
sas, is doing any business whatever, and they deny 
that they are handling said extract, syrup or aerated 
beverage, known as ‘‘Koke,” or dealing therein in 
any way, or performing any of the acts alleged in 
the bill. Said corporations were never organized 
after their charters were granted, and have never 
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transacted any business, and are not now legally in 
existence. 
39. 

The color of said extract, syrup and beverage, as 
made by the Koke Company of America, and the de- 
fendants herein, is not unnecessary or arbitrary, but 
the coloring matter used therein is an indispensable 
ingredient thereof, and has a pleasant acid taste, and 
gives a distinctive pleasing flavor to said extract, 
syrup and beverage. Said color fortifies the natural 
color of the other ingredients of said product, which, 
of themselves, are not sufficient to give an appetizing 
color to the same. 

40. 

Respondents do not know whether or not their 
said product is different from, or inferior to plain- 
tiff’s said product, [63] because they do not know 
precisely all the ingredients plaintiff now uses in 
said product, or the grade or quality thereof, and 
therefore deny and demand strict proof of this alle- 
gation. 

41. 

Respondents admit that their extract and syrup 
are, both by the Koke Company of America, and the 
other two defendants aforesaid, placed in barrels 
painted red, but they deny that their said barrels 
are purposely and deliberately so colored in imita- 
tion of plaintiff’s said colored barrels. On the con- 
trary, respondents and their predecessors have con- 
tinuously, from the beginning, during the last 
twenty-eight years, painted red the kegs and. bar- 
rels in which their said product was placed, and sub- 
stantially the same shade of red as their said kegs 
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and barrels are now painted. The reason why re- 
spondents painted their said kegs and barrels said 
color, is, because they have all the time painted them 
said color; because Dr. Pemberton, and the prede- 
cessors of respondents, originally painted their 
kegs and barrels that color; because paint of the 
color which respondents use, and have used all the 
time, is about the cheapest paint on the market, and 
can be readily and cheaply mixed; and because it is 
the most suitable color for barrels and kegs, contain- 
ing respondents’ extracts, syrup or beverage. White 
would not be satisfactory because it would easily 
soil; green has a poisonous appearance; and yellow 
is sickening. Said kegs and barrels are placed by 
retail dealers and dispensers in the dark basements 
of their establishments, and, if they were painted 
any dark color, they could not be readily seen in the 
dark; hence, any dark color would be unsatisfactory 
and unsuitable, and would be objected to by [64] 
retail dealers and dispensers. The delicate shades 
of the lighter colors are more expensive than the 
cardinal colors, and so, on the whole, respondents 
have found the color they use, and have been using 
all the time, the most satisfactory, appropriate and 
desirable in every way. Besides, there is a natural 
abundance of the red mineral with which respond- 
ents’ paint is made, and this mineral, when mixed 
with linseed oil, gives a paint cheaply and most 
suited to the kegs and barrels containing respond- 
ents’ product. The paint used by the plaintiff on 
its said barrels and kegs contains a great deal of 
varnish, and when exposed to the weather, turns a 
milkish pink color, whereas respondents’ paint 1s 


66 The Koke Company of America et al. 


mixed with linseed oil, and, when so exposed, retains 
the original bright red color. 
42. 

Respondents admit that their said extract is desig- 
nated by said Koke Company of America, and by 
the defendants herein, Southern Koke Company, 
Ltd., and Koke Company of Texas, as ‘‘Koke,’’ and 
is sold and distributed under said name by said de- 
fendants. They deny that said name is a fraudu- 
lent and deliberate imitation of plaintiff’s said 
trademark name ‘‘Coca-Cola,’”’ is used by the plain- 
tiff. Their said trademark name ‘‘Koke’’ is not 
only not an imitation of the name ‘‘Coca-Cola,’’ but 
is nothing like the same. It is readily distinguish- 
able therefrom in sound, appearance and sugges- 
tion, and is not a reproduction, counterfeit, copy 
or colorable imitation thereof. [65] in any 
respect. If, however, it should be held that 
the similarity between said names ‘‘Koke’’ and 
‘*Coca-Cola,’’ is so close as to be likely to cause con- 
fusion or deception in the minds of the public, or 
to deceive purchasers, then, respondents charge that 
they, and their predecessors, adopted and used the 
name ‘‘ Koke,’’ and applied it to their said product, 
before, and at the time when, plaintiff and its prede- 
cessors adopted said name ‘‘Coco-Cola,’’ and applied 
it to plaintiff’s said product, and that respondents 
and their predecessors have since continuously so 
used and applied said name, and are now so using 
and applying it; and the plaintiff has no right, as 
against these defendants, to the exclusive use of the 
name ‘‘Coca-Cola.”’ 


lard 
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43. 

Respondents admit that the Koke Company of 
America, sells and ships from St. Louis, Missouri, 
the extract aforesaid, under the name of ‘‘ Koke,’’ in 
the barrels aforesaid which said extract is, by the 
defendants, used as a basis for making a syrup for 
sale of soda-fountains and to bottlers, from which 
syrup an aerated beverage can be, and is, made, and 
that said syrup resembles the ‘‘Coca-Cola’”’ syrup 
made by plaintiff, in color, taste and appearance. 
Respondents admit that said syrup so made from 
said extract by defendants herein, is called and 
styled by them, ‘‘Koke’’ and ‘‘Koke Syrup,’’ and is 
so known and sold in the market. Respondents do 
not know whether or not their said barrels are of 
the same size, shape, design and appearance as the 
barrels used by the plaintiff, but demand strict proof 
of that allegation. They do know, however, that 
[66] the barrels so used by them are of the stand- 
ard sizes, shapes, designs and appearance, and are 
of the sizes, shapes, designs and appearance which 
are now, and for many years have been, in general 
use by the manufacturers of, ‘and dealers in, similar 
products; and that respondents and their predeces- 
sors used barrels and kegs of substantially the same 
size, shape, design and appearance as they are now 
using, before, and at the time when, plaintiff and its 
predecessors began to use barrels and kegs of the 
size, shape, design and appearance as plaintiff is 
now using, and have since continuously used the 
Same, and are now using them. 
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44. 

Respondents deny that their said product *‘ Koke’’ 
and ‘‘Koke Syrup” is put up in decanters. They 
admit, however, that their said product is put up in 
dispensing bottles, and plainly marked with the 
word ‘‘Koke,’’ and that in some instances such dis- 
pensing bottles so used by the defendants may be 
similar in shape, size, color and design, to those used 
by the plaintiff for ‘‘Coco-Cola’’ syrup. However, 
dispensing bottles of said same size, shape, color and 
design are now in general use, as aforesaid, and 
were in such general use before, and at the time 
when, plaintiff and its predecessors began to use 
them. The soda-fountains where these dispensing 
bottles are used desire the dispensing bottles con- 
taining the various beverages which said fountains 
dispense to the public to be of uniform size, shape, 
color and design, so they will form an attractive set- 
ting to the soda-fountains and not offend the eyes of 
their [67] customers with odd sizes, shapes and 
designs, and glaringly dissimilar colors. Respond- 
ents admit that their said dispensing bottles, in 
which their said ‘‘Koke’’ or ‘‘Koke”’ syrup is put 
up, are plainly marked with the word ‘‘Koke,”’ but 
they deny that said word ‘‘Koke’’ is similar in style 
to the words ‘‘Coca-Cola’”’ as used by plaintiff upon 
its said dispensing bottles. 

45. 

Respondents deny that their said trademark name 
‘‘Koke’’ as used by them upon their labels, and re- 
ceptacles containing their said products, 1s similar 
to the style of script in which the words ‘‘Coca- 
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Cola’’ are likewise used by plaintiff. The words 
‘‘Coca-Cola’’ as used by the plaintiff, are written in 
a flowing hand, slanting to the right, and the exten- 
sions of the capital ‘‘C’”’ in the word ‘‘Coca’’ and of 
the capital ‘‘C’’ in the word ‘‘Cola’”’ both extend to 
the right, and the letters in which said words are 
written are shaded heavily on one side and lightly 
on the other; whereas the word ‘‘ Koke,’’ used by re- 
spondents, as aforesaid, is written in larger, thicker 
and heavier letters, without any shading, and is 
written in a backhand, slanting to the left, with the 
extension of the capital ‘‘IX”’ extending to the right, 
under said word, and the extension of the small ‘‘e’”’ 
curling back over the top of said word. There are 
various other distinctions between the style and 
script in which said words are written, which are 
readily distinguishable and discernable at a glance. 
The style and script in which said words are written 
are so unlike, and the general appearance of said 
words, as written is so dissimilar, that no one could 
[68] possibly be deceived thereby, or mistake the 
one for the other. 
46. 

Respondents deny that the color, shape, size, de- 
sign or appearance of the bottles in which the re- 
spondents’ aerated product is bottled and sold by 
and under the authority of respondents, is similar 
to the size, shape, design, color or appearance of the 
bottles in which plaintiff’s said aerated product is so 
bottled and sold. The dissimilarity between the 
plaintiff’s and the respondents’ bottles is so glaring 
that no one could be deceived thereby, or mistake 
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those of the one for those of the other. Bottles of 
the same size, color, shape, design and appearance as 
those which respondents are now using were in gen- 
eral use by various other manufacturers of, and deal- 
ers in, similar products, in the bottling of their said 
products, at the time respondents and their prede- 
cessors began to use bottles of said description, and 
since continuously have been, and are now, in such 
igeneral use. The respondents’ aerated product is 
not put up in bottles of any uniform size, shape, 
color, design or appearance, but 1s put up in bottles 
of various colors, shapes, sizes, designs and appear- 
ance. The various bottlers throughout the country 
who put up and bottle respondents’ aerated product 
use bottles of different sizes, colors, designs, shapes 
and appearance according to their fancy, just as do 
the various bottlers throughout the country who put 
up and bottle the plaintiff’s said aerated product. 
[69] 
47. 

Respondents admit that the shape and size of: the 
labels and crowns used by them upon the bottles con- 
taining their said aerated product, and furnished by 
them to the various bottlers and dispensers of said 
product, are the same as to size and shape as the 
Jabels and crowns so used and furnished by the plain- 
tiff, but the size and shape of said labels and crowns 
were in general use in the same manner as they are 
now used by plaintiff and respondents, by the manu- 
facturers of, and dealers in, various other similar 
products, before, and at the time when, plaintiff and 
its predecessors first adopted and began to use labels 
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and crowns of said size and shape, and since contin- 
uously have been in such general use, and are now 
in such general use. Neither the size nor the shape 
of said labels or crowns identifies or distinguishes 
the plaintiff’s product from similar products of 
others, or points exclusively to the plaintiff as the 
origin thereof. Respondents use the size of labels 
and crowns which they are now using because said 
size is the most appropriate and suitable to the size 
and character of bottles in which their said product 
is put up. Respondents use and furnish to their 
bottlers and dispensers labels of said diamond shape, 
because they can be more neatly, more readily, and 
more cheaply fastened to the bottles containing re- 
spondent’s said aerated product than can be labels 
of any other shape. Respondents deny that the 
color, design or general appearance of their said 
labels is similar to the color, design and general ap- 
pearance of plaintiff’s labels. On the [70] other 
hand, respondents’ said labels are:so glaringly dis- 
similar to, and so readily distinguishable from, the 
plaintiff’s labels, that no one could possibly be de- 
ceived thereby, or mistake the one for the other. 
While it is true that the caps or crowns of the bot- 
tles containing respondents’ said aerated product 
are of a gray or silver color, with a red border, and 
the word ‘‘Koke’’ printed thereon in respondents’ 
characteristic way and style of printing said work, 
nevertheless, the general appearance of said caps or 
crowns is so unlike those used on bottles containing 
plaintiff’s said aerated product that no one could 
possibly mistake the one for the other, or be deceived 
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thereby. Besides, caps or crowns of said same 
colors and design were in general use upon bottles 
containing similar products of others before, and at 
the time, when, plaintiff and its predecessors first 
adopted and began to use caps or crowns of said 
colors and design, and since continuously have 
been, and are now, in such general use. Respond- 
ents deny that either the color, shape, size, design or 
appearance of the labels and caps or crown used by 
plaintiff or all combined, identify or distinguish 
plaintiff’s product from similar products of others, 
or point exclusively to the plaintiff as the origin 
thereof. 
48. 

Respondents deny that their said products, 
‘‘Koke”’ and ‘‘Koke”’ syrup, are, by the defendants 
or their vendees, sold, substituted or palmed off as 
and for plaintiff’s ‘‘Coca-Cola’’ syrup [71] and 
beverage, or that the defendants, or their dealers, 
do, as a matter of fact, sell, substitute or palm off re- 
spondents’ product as and for the product of the 
plaintiff. And they deny that all or any of them, 
actively connive at, or participate in, any such fraud, 
substitution or deception. They deny that the adop- 
tion and use by them and their predecessors of their 
said trademark name ‘‘Koke’’ began many years 
after the plaintiff’s product, under the name ‘‘Coca- 
Cola,’’ became widely and favorably known, or that 
said word ‘‘Koke’’ was adopted by them, or their 
predecessors, or by the Koke Company of America, 
for the purpose only of imitating plaintiff’s said 
alleged trademark name ‘‘Coca-Cola,’’ or to take 
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advantage of the reputation and demand for plain- 
tiff’s product, or that the use by the defendants 
herein of their said trademark name ‘‘Koke’’ was 
for the same and no other purpose. As hereinbefore 
stated, the adoption and use of said word ‘‘Koke’’ 
by the predecessors of defendants, and of the Koke 
Company of America, began about April Ist, 1888, 
before the plaintiff began to make its product, and 
before the plaintiff’s product under the name of 
‘*Coca-Cola,’’ became widely known, and the adop- 
tion and use of said name ‘‘ Koke’’ was not for the 
purpose of imitating the name ‘‘Coca-Cola,’’ but for 
the purpose of giving to the product of defendants 
and their predecessors an arbitrary and distinctive 
name, different from, and unlike, the name ‘‘Coca- 
Cola.’’ Respondents deny that they deliberately 
and intentionally, and without any need or necessity, 
make their said syrup ‘‘ Koke”’ like the ‘‘ Coca-Cola”’ 
syrup of the plaintiff in color, taste and appearance, 
or that they dosoin [72] order to enable them to 
substitute or palm off their said product as and for 
the plaintiff’s ‘‘Coca-Cola’’ syrup and _ beverage. 
They deny that the form in which the said word 
‘‘Koke’”’ is printed by respondents and applied to 
their product is in deliberate and distinct imitation 
of the alleged characteristic or distinctive form of 
plaintiff’s manner of printing its said name ‘‘Coca- 
Cola.’’ Respondents deny that they use and em- 
ploy the word ‘‘Koke”’ in style like the words ‘‘ Coca- 
Cola’’ are used and employed by the plaintiff upon 
stationary, circulars, price-lists and small signs sup- 
plied to dealers, and advertisers. They admit, how- 
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ever, that they sometimes use said word in colors 
similar to the colors in which the words ‘‘Coca-Cola’”’ 
are so used by plaintiff. But, plaintiff does not use 
said words in the manner aforesaid in any particu- 
lar, characteristic, distinctive or uniform color, but 
uses it in various and diversified colors; and the 
eolors in which said words are so used by plaintiff 
do not identify or distinguish plaintiff’s product or 
point exclusively to the plaintiff as the origin 
thereof. Respondents deny that the use by them of 
the name ‘‘ Koke”’ is in fact deceiving the public, or 
is now deceiving the public into the behef that re- 
spondents’ product is the product of plaintiff; and 
respondents deny that their said product is being 
substituted and palmed off on the public by the de- 
fendants herein and their vendees as or for plain- 
tiff’s said product, or that said alleged passing off 
and deception are effectuated by the use by defend- 
ants of said name ‘‘Koke.’’ Respondents deny that 
their said trademark name ‘‘Koke’’ is a deceptive 
imitation, either [73] in sound, appearance or 
suggestion, of plaintiff’s alleged trademark name 
‘*Coca-Cola,’’ or that it is designed as such, or that 
any deception is carried on or aided by the fact, or 
that any deception of the public is accomplished or 
aided by the character and appearance of the vari- 
ous receptacles in which respondents’ product is put 
up, or by the labels used by respondent upon such 
receptacles, or by the color orappearance of re- 
spondents’ said product. 
49. 


Respondents deny that Exhibit ‘‘B”’ to the original 
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bill in this cause, is a photograph of any label now 
used by respondents, or used by them at the time of 
the filing of the bill in this cause. The Southern 
Koke Company, Ltd., did use such a label several 
months ago in a limited territory, for a very short 
while, but as soon as it noticed the similarity between 
said label and _ plaintiff’s label, it immediately 
changed the same, and has not used said label since. 
Respondents deny that said Exhibit ‘‘ B,’’ which is a 
mere photograph in black and white, correctly por- 
trays the difference between the label which respond- 
ents are now using and were using at the time of the 
filing of the bill in this cause, and the labels used by 
plaintiff because, plaintiff’s labels contain the words 
‘*Coca-Cola”’ printed thereon in blue, upon a gray 
background, and the words ‘‘ Bottles Under Author- 
ity of the Coca-Cola Company, Atlanta, Georgia,”’ 
and the facsimile signature of ‘‘ Asa G. Candler, Pt.,’’ 
appearing thereon, printed in black upon a white 
background; [74] whereas, respondents’ said label 
contains the word ‘‘ Koke”’ printed in red on a bright 
yellow background, and the words, ‘‘ Bottled Under 
Authority of the Southern Koke Company, Ltd., New 
Orleans,’”’ or ‘‘Koke Company of Texas, Dallas,”’ 
printed thereon in light blue on the same yellow back- 
ground with no facsimile signature of any one on the 
same. Respondents attach hereto, as Exhibits ‘“H”’ 
and ‘‘I,’’ respectively, one of plaintiff’s said labels, 
and one of respondents’ said labels. 
a0. 

Respondents admit that their said aerated ‘‘ Koke”’ 

labeled as shown by Exhibit ‘‘I’’ hereto, is sold 
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throughout the City of New Orleans and elsewhere, 
by and under the authority of the Southern Koke 
Company, Ltd., and that said product bearing a simi- 
lar label is sold throughout the city of Dallas, Texas, 
and elsewhere, by and under the authority of the 
Koke Company of Texas. The Koke Company of 
America, does not sell its products in bottles, at all. 
Respondents deny that their said product is by deal- 
ers sold, substituted or palmed off on the public as or 
for plaintiff’s said product, bottled by or under au- 
thority of the plaintiff, and they deny that the public 
is thereby deceived or defrauded. They deny that 
any such alleged substitution is known to defendants, 
or intended by them, or effectuated by their said 
syrup, or the word ‘‘Koke,’’ on their labels, or the 
labels, styles or receptacles used by them, or that any 
of them is a participant in any such fraudulent 
scheme of deceiving the public or injuring the plain- 
tiff. [75] 
51. 

Respondents deny that all, or any of the defend- 
ants herein are, or is, engaged, together, in any de- 
liberate scheme or plan to pirate upon the reputation 
of plaintiff’s product ‘‘Coca-Cola,”’ or to sell, substi- 
tute, or pass off respondent’s said product ‘‘ Koke,”’ 
either as an extract or as an aerated beverage, as, or 
for, plaintiff’s product ‘‘Coca-Cola’’; or that any of 
said defendants is a participant in any such scheme, 
or jointly engaged therein. 

52. 

Respondents admit that they state to both the deal- 

ers, or dispensers, follow any such instructions, or 
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said, with their said syrup ‘‘Koke,”’ that said syrup 
is made by substantially the same formula as ‘‘Coca- 
Cola Syrup” was originally made by J. S. Pember- 
ton in Atlanta, Georgia, in 1886, ’7 and ’8, and that 
it is made by one who is acquainted therewith, and 
who was at that time interested in said formula, and 
these statements respondents stand ready to verify. 
J. C. Mayfield was originally, as aforesaid, associ- 
ated with the said J. S. Pemberton in the manufac- 
ture and sale of said Pehmberton’s ‘‘ Coca-Cola Syr- 
up,’’ as hereinbefore stated, in 1888, and at that time 
became acquainted with said formula, and thoroughly 
learned to make said product according to the same, 
and by and under the direction of the said Pember- 
ton, and he was the member of said firm, known as the 
Pemberton Medicine Company hereinbefore referred 
to, who actually manufactured and compounded said 
product for said partnership. Respondents [76] 
deny that they instruct the. bottlers of their said 
aerated ‘‘Koke”’ syrup, or retail purchasers of said 
product, or retail dealers buying and selling the same, 
or dispensers of ‘‘Koke”’ syrup, to sell, substitute or 
palm off on buyers for use and consumption, asking 
for and intending to purchase ‘‘Coca-Cola’’ made 
from the ‘‘Coca-Cola’’ syrup of the plaintiff, re- 
spondents’ said beverage made from their said 
‘““Koke”’ syrup; and they deny that any such retail- 
ers in, and dispensers of, ‘‘Koke,’’ supplies as afore- 
that they have, by reason of the use of the name 
‘‘Koke,’’ in the form in which respondents use it, or 
the use of respondents’ syrups, labels, signs or recep- 
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tacles, deceived buyers or users, or that they substi- 
tute or palm off respondents’ said ‘‘Koke’’ beverage 
as and for the ‘‘Coca-Cola”’ beverage of plaintiff. 
On the contrary, respondents and their vendees are 
engaged in selling respondents’ said product ‘‘ Koke,”’ 
under the trademark name of ‘‘Koke,’’ upon its 
own merits and attractiveness, and not as the product 
of any one else, and they instruct their agents and 
employees and vendees not to attempt to substitute 
or palm off their said product for that of any one else, 
and their said agents, employees and vendees carry 
out their said instructions. Respondents deny that 
it is the intentional design of defendants manufactur- 
ing and distributing their said ‘‘ Koke”’ syrup, or any 
of them, by and through the use and employment of 
their said trademark name ‘‘ Koke,’’ or their syrup, or 
their said receptacles, seals, signs or devices, adopted 
and employed by them in connection therewith, to en- 
able retail dealers and dispensers who are supplied 
therewith, thereby, or therewith, to substitute or pass 
off respondents’ [77] beverage made from respond- 
ents’ said syrup, in response to requests for, or as, 
the plaintiff’s beverage, or that any such substitution 
or passing off has been, or is, successfully or con- 
stantly accomplished by said retail dealers and dis- 
pensers, or that purchasers and consumers are 
thereby deceived and defrauded. Respondents deny 
that it is the intention or design of said defendants, 
manufacturing and dispensing their said ‘*Koke’’ 
syrup, or of the defendants engaged in aerating and 
bottling the beverage made therefrom, through or by 
the use of their said trademark name “‘ Koke,’’ their 
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said syrup, or the aforesaid receptacles, bottles, caps, 
seals, labels, signs, or devices, adopted and employed 
by them as aforesaid to enable retail dealers supplied 
with their said aerated beverage, put up in said bot- 
tles bearing their said trademark name ‘‘Koke’’ 
thereby to substitute or pass off, in response to in- 
quiries for plaintiff’s beverage, or as, or for, plain- 
tiff’s said beverage, respondents’ said bottles aerated 
beverage, or that by or through the means aforesaid 
any such substitution or passing off ever has been 
done, or is systematically and constantly accomplished 
by said retail dealers, or that purchasers and consum- 
ers are thereby deceived and defrauded. On the con- 
trary, the respondents are engaged in advertising, 
marketing and selling their said product to the public 
upon its own merits, and they, and their predeces- 
sors, have been so engaged for the past twenty-seven 
or twenty-eight years. It is true the respondents’ 
predecessors were not as wealthy, and did not have as 
much capital, as the plaintiff and its predecessors, 
and for that reason could not advertise [78] their 
product as extensively as the plaintiff and its prede- 
cessors have advertised their said product, but the 
business of the respondents has grown during all of 
said time little by little, until it has now reached out 
and spread throughout the length and breadth of the 
United States and into foreign countries. As long as 
respondents and their predecessors were doing a 
comparatively small business, the plaintiff made no 
objection to the same, and no attempt to drive them 
out of business, but now after vears of patient toil 
and effort, when the respondents have caught up with 
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the plaintiff and now loom up as formidable competi- 
tors, the plaintiff has begun to attempt to stamp out 
their competition, and by every means in its power 
to drive them out of business. As a matter of fact, 
respondents charge upon information and belief, the 
plaintiff’s predecessors got hold of respondents’ 
secret formula and process for making their said 
product by bribing and corrupting the said J. S. 
Pemberton’s wayward son, the said Charlie Pember- 
ton, who had learned his father’s formula, and be- 
cause they had more capital than respondents’ prede- 
cessors had, they were enabled, by enormously expen- 
sive advertising, to push their ill-gotten product to 
the front, and obscure the efforts and business of re- 
spondents’ predecessors. 
54. 

The plaintiff and its predecessors have knowingly 
acquiesced for more than a quarter of a century in 
the use by respondents and their predecessors of their 
said trademark name ‘‘ Koke,’’ as applied by them to 
their said product, and respondents [79] charge 
that such acquiescence in such use of said name for 
said period constitutes such gross laches on the part 
of the plaintiff and its predecessors, as to bar the 
plaintiff now from any relief. 

D9. 

For more than a quarter of a century respondents 
and their predecessors have spent their time, energy 
and money in building up their said business, and in 
establishing a reputation and demand for their said 
product under their said trademark name of ‘‘ Koke,”’ 
and during all of said time, the plaintiff and its pre- 
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decessors have stood by silently and permitted the re- 
spondents and their predecessors to so expend their 
said time and energy and large sums of money in so 
building up and establishing said business, and re- 
spondents are advised and charge that consequently 
the plaintiff and its predecessors are now estopped 
to question the right of respondents to carry on their 
said business, or to use their said trademark name 
‘‘Koke.’’ Respondents are advised and charge that 
by reason of said Jaches and estoppel aforesaid, said 
plaintiff is not entitled to the relief prayed for in the 
bill. 
56. 

Respondents are advised and charge that the plain- 
tiff comes into court with unclean hands, and that it 
should be repelled from a court of equity,—that a 
court of equity will not assist the plaintiff to perpe- 
trate a fraud [80] upon, and a deception of, the 
public by suppressing or eijoining alleged unfair 
competition in the perpetration of said fraud and de- 
ception. Plaintiff’s said alleged trademark name 
‘*Coca-Cola”’ is a descriptive name, and produces the 
belief in the minds of the public, and in the minds of 
ordinary purchasers, that plaintiff’s said product 
sold under said name is a beverage, the essentials or 
characteristic ingredients of which are derived from 
the Coca-leaf and the Cola nut, and the popularity of 
plaintiff’s said product arises from the belief in the 
mind of the ordinary purchaser that he is buying a 
beverage, the essential or characteristic ingredients 
of which are derived from the Coca-leaf and the Cola 
nut; whereas, in fact, the said product contains none 
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of the essentials or characteristic ingredients of the 
Coca-leaf, and no appreciable quantity of any extract 
derived from said Coca-leaf, and said product con- 
tains very little, if any, of the essential or character- 
istic ingredients of the Cola nut, and no appreciable 
quantity of any extract derived from said Cola nut; 
but the essential or characteristic ingredients of said 
product, and those which characterize and distinguish 
it, and give it its color, taste, appearance and stimu- 
lating qualities are not derived from the Coca-leaf 
or the Cola nut, but are derived from a mixture of 
caramel coloring, sugar, water glycerine, phosphoric 
acid, lime juice, alcohol, and a large quantity of pure 
caffeine, derived from tea leaves and coffee beans, 
and other sources and not from the Cola nut. Said 
deceptive, fraudulent, misleading and falsely de- 
scriptive name ‘‘Coca-Cola’’ is applied by the plain- 
tiff to its said product in selling and distributing 
[81] it to dealers and dispensers, and to the con- 
suming public, and in the sale of said product in in- 
terstate commerce. Said deceptive, fraudulent, mis- 
leading and falsely descriptive name ‘‘ Coca-Cola’? is 
printed by the plaintiff upon labels affixed to the bar- 
rels and kegs, bottles, dispensing bottles, decanters, 
and receptacles containing plaintiff’s said product, 
and is blown in the glass bottles in which said bever- 
age is sold to the public, and is printed upon the caps 
and crowns of said bottles, and plaintiff’s said pro- 
duct is by plaintiff extensively advertised on_bill- 
boards, signs, cards and devices, in newspapers, 
periodicals and upon plaintiff’s stationery, letter- 
heads, billheads, price-lists, contracts, etc., under said 
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deceptive, fraudulent, misleading and falsely de- 
seriptive name of ‘‘Coca-Cola,”’ and plaintiff labels 
its kegs, barrels and containers with labels bearing 
thereon pictures of Coea-leaves and Cola nuts, and 
this is deliberately done by plaintiff with the fraudu- 
lent intent and purpose of producing in the minds of 
the public the belief that the essential or character- 
istic ingredients of its said product are derived from 
the Coca-leaf and the Cola nut, and for the purpose 
and with the design of facilitating the perpetration 
of said fraud upon the public, and of assisting in 
carrying out said deception. Plaintiff advertises its 
said product as being a nonalcoholic beverage, and 
sells it to the public under labels bearing the false, 
deceptive, misleading and fraudulent statement and 
representation that it is a nonalcoholic beverage, 
when, as a matter of fact, a twenty per cent solution 
of alcohol is used by the plaintiff in the manufacture 
of its said product, and its said -[82] product is in 
fact an alcoholic beverage. : 

| Sie 

Respondents deny that any actionable damage has 
resulted to the plaintiff by reason of the conduct of 
respondents’ business as aforesaid, or by reason of 
any of the acts of any of the defendants. 

58. 

Respondents are advised and charge that no action 
can be maintained by the plaintiff for any alleged in- 
fringement of any rights which may have accrued 
to the plaintiff or its predecessors, by reason of any 
registration of any label bearing said name ‘‘Coca- 
Cola,’’ or ‘‘Coca-Cola Syrup,’’ in the United States 
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Patent Office by the said J. S. Pemberton in 1887, or 
by anyone else; because, such cause of action, if any 
there be, accrued more than two years before the fil- 
ing of the bill in this cause. 

SS), 

Respondents deny each and every allegation in 
said bill not hereinbefore expressly admitted, denied, 
or explained, and now, having fully answered, pray 
that the injunction temporary and perpetual, prayed 
for in the bill may be disallowed, that judgment upon 
the merits may be rendered in their favor, and that 
they may be hence dismissed with their reasonable 
costs. [83] 

KOKE COMPANY OF AMERICA, 
By J.C. MAYFIELD, 
Prest. 


RICHARD E. SLOAN, 
JAMES WESTERVELT, 
Solicitors for Respondents. 
SOUTHERN KOKE COMPANY, LTD., 
By J.C. MAYFIELD, 
Prest. 


KOKE COMPANY OF TEXAS, 
By J.C. MAYFIELD, 
Prest. 


KOKE COMPANY OF OKLAHOMA, 
By J.C. MAYFIELD, 
JESSE M. LITTLETON, 
CARLYLE 8. LITTLETON. 
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KOKE COMPANY OF ARKANSAS, 
By J.C. MAYFIELD, 
One of the Incorporators, 
Respondents. 
AUGUSTINE B. LITTLETON, 
Of Counsel for Defendants, Chatta- 
nooga, Tenn. 
JAMES WESTERVELT, 
Of Counsel With Defendants, Phoenix, 
Arizona. 
(Seal of Koke Co. of America.) 
(Seal of Southern Koke Co.) 
(Seal of the Koke Co. of Texas.) [84] 


United States of America, 
Eastern District of Louisiana, 
New Orleans Division, 

State of Louisiana, 

Parish of Orleans. 

Comes J. C. Mayfield, who makes oath in due form 
of law that he is the president, ‘respectively, of the 
defendant corporations, the Koke Company of 
America, the Southern Koke Company, Limited, and 
of The Koke Company of Texas and an Incorporator 
of The Koke Company of Arkansas; and that as such 
Presidents and Incorporator, respectively, he is 
peculiarly cognizant of the facts stated in the answer 
filed in the proceedings No. , of the United 
States District Court for the District of Arizona, 
entitled ‘‘The Coca-Cola Company v. Koke Company 
of America, et als.’’; that the facts stated in said 
answer are true of his own knowledge, in substance 
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and in fact, except those stated to be upon informa- 
tion and belief, and as to those he verily believes 
them to be true and he hereto affixes the seals of said 
corporations as the president of each (except that of 
The Koke Company of Arkansas), having first been 
thereunto lawfully authorized, in further attestation 
of the truth of their answer. 
J.C. MAYFIELD. 

Sworn to and subscribed before me this 22d day 
of May, 1914. 

[ Notarial Seal] EDW. RIGHTOR, 

Notary Public, Appointed for Life. 

(Seal of The Koke Co. of Texas.) 
(Seal of the Koke Co. of America.) 
(Seal of the Southern Koke Co., Ltd.) 
(Seal of The Koke Co. of Texas.) 
(Seal of the Koke Co. of America.) 
(Seal of the Southern Koke Co., Ltd.) 

[85] 

United States of America, 

Eastern District of Tennessee, 

‘Southern Division. 

State of Tennessee, 

‘County of Hamilton. 

Comes J. C. Mayfield, Jr., who makes oath in due 
form of law that he was one of the incorporators of 
the Koke Company of Oklahoma, and that as such 
incorporator he is acquainted with its affairs, and its 
history ; that the facts stated in the foregoing answer, 
with reference to said Company are true in substance 
and in fact, and he makes this verification as an in- 


corporator of said Company in its behalf. 
J.C. MAYFIELD, Jr. 
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Sworn to and subscribed before me this 19th day 
of May, 1914. 
[ Notarial Seal] C.S. COFFEY, 
Notary Public. 


My commission began on the 25th day of Jany., 
1911, and expires on the 25th day of Jany., 1915. 
[86] 


Plaintiff’s Exhibit ‘‘A’’—Certificate of Registration 
of Label. 
No. 6,752. (2-166) 
UNITED STATES OF AMERICA, 
Patent Office. 


Here ap- To wit: Be it remembered, That on the 
ae tenth day of November, anno Domini 
oO 1898, W. L. Bitting, of Sherman, Texas, 
es — deposited in this Office for registration a 
Bees of LABEL, of which the following is the 
een title: 

1898 MB. “KOKE” 


(For a Chemical Compound) 


the right whereof he claims as Sole proprietor, in 
conformity with the law of the United States en- 
titled ‘‘An Act to amend the law relating to Patents, 
Trademarks, and Copyrights,’’ approved June 18, 
1874. 

IN TESTIMONY WHEREOKF I have caused the 
seal of the Commissioner of Patents to be hereunto 
affixed this twenty-seventh day of December, 1898, 
and of the Independence of the United States the 
one hundred and twenty-third. Given under my 
hand at Washington, D. C. 
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The foregoing is a copy of the record, and attached 
hereto is a copy of said LABEL. 
[United States Pat. Office Seal.] 
C. H. DUELL, 
Commissioner of Patents. 
(On second page appears :) 


Koke, W. L. Bitting, Druggists, 
Sherman, Texas. [87] 


Plaintiff’s Exhibit ‘‘B’’—Assignment of Trademark 
and Certificate of Registration. 


2-392. 
DEPARTMENT OF THE INTERIOR. 
UNITED STATES PATENT OFFICE. 


RECEIVED AND RECORDED on the 28th day 
of October, 1913, in Liber W, 93, page 24 of Transfer 
fof Patents. 

IN TESTIMONY WHEREOF, I have caused the 
iseal of the Patent Office to be hereunto affixed. 

[United States Patent Office Seal. ] 

THOMAS EWING, 
Commissioner of Patents. 


ASSIGNMENT OF TRADEMARK, ETC. 


WHEREAS I, William L. Bitting, of Sherman, 
Grayson County, Texas, am the owner of a Label 
‘Registration No. 6,752, dated December 27, 1898, 
entitled ‘‘Koke,’’ for use on a chemical compound, 
and also the owner of a certain trademark known as 
‘‘Koke”’ as applied to and used on a certain nonaleo- 
holic beverage, for the registration of which I filed 
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an application in the United States Patent Office on 
August 21, 1911, Serial No. 58,310; 

AND WHEREAS, Koke Company of America, a 
corporation duly organized and existing under and 
by virtue of the laws of Arizona, is desirous of ac- 
quiring all of my right, title, and interest in and to 
the said registered Label No. 6,752, and in and to 
the said trademark ‘‘Koke”’ as applied to [88] a 
nonalcoholic beverage, and in and to the said appli- 
cation for the registration thereof, Serial No. 58,310, 
filed August 21, 1911, and in and to the goodwill of 
the business of manufacturing and selling said 
chemical compound, and said nonalcoholic beverage ; 

NOW, THEREFORE, To all whom it may con- 
cern, be it known that, for and in consideration of 
the Sum of Five Hundred Dollars, lawful money, the 
receipt whereof is hereby acknowledged, and for 
other valuable consideration, I, the said William L. 
Bitting, have sold and assigned, and by these pres- 
ents do sell and assign to and unto the said Koke 
Company of America, its successors and assigns, all 
and several my right, title, and interest in and to the 
said Label Registration No. 6,752, dated December 
27, 1898, entitled ‘‘Koke’’ and used on a chemical 
compound and all of my right, title, and interest in 
and to the said trademark ‘‘Koke’’ as applied to a 
nonalcoholic beverage, and in and said trademark 
application, Serial No. 58,310, filed August 21, 1911, 
for the registration of the same, and in and to the 
goodwill of the business of manufacturing and sell- 
ing chemical compounds and said nonalcoholic bever- 
age under the said trademark ‘* Koke.”’ 
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And the Commissioner of Patents is hereby 
authorized and requested to register the said trade- 
mark ‘‘Koke”’ to the aforesaid Koke Company of 
America its successors and assigns. 

Signed at Sherman, Grayson County, Texas, this 
19th day of May, 1913. [89] 

WILLIAM L. BITTING., 


State of Texas, 
County of Grayson.—ss. 
On this 21st day of October, 1913, before me, R. L. 
Brome, a notary public in and for the County of 
Grayson and State of Texas, came the above-named 
Wilham L. Bitting, with whom I am personally ac- 
quainted, and personally known to me to be the per- 
son he represents himself to be, and being by me 
duly sworn, deposes and says that he signed, person- 
‘ally, the foregoing instrument, for the purposes 
therein set forth. 
{Notary Seal] T. L. BROME, 
Notary Public. 
My commission expires June 1, 1915. [90] 


Plaintiff’s Exhibit ‘‘C’’—Certificate of Registration 
of Trademark. 
2-394. 
DEPARTMENT OF THE INTERIOR, 
UNITED STATES PATENT OFFICE. 
To All Persons to Whom These Presents Shall 
Come, Greeting: 
THIS IS TO CERTIFY that the annexed is a 
true copy from the Records of this office of the Cer- 
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tificate of Registration, Statement, Declaration and | 
Drawing in the matter of the 
Trademark 
Registered by 
Wilham L. Bitting, Assignor to 
Koke Company of America, 
January 13, 1914, Number 94,869, 
for a 
Nonalcoholic Fruit-Flavored ‘Beverage of Certain 
Named Ingredients. 

The certificate of registration was granted for the 
term of twenty years, and so far as is disclosed by 
ithe records of this office, said certificate still in full 
force and effect. 

IN TESTIMONY WHEREOF I have hereunto 
set my hand and caused the seal of the Patent Office 
to be affixed at the City of Washington, this 1st day 
of May, in the year of our Lord one thousand nine 
hundred and fourteen and of .the Independence of 
the United States of America thé one hundred and 
thirty-eighth. 

[Seal of U. S. Pat. Office. ] 

THOMAS EWING, 
Commissioner of Patents. [91] 
2-372 
No. 94,869. 
THE UNITED STATES OF AMERICA. 
To All to Whom These Presents Shall Come: 
This is to certify that by the records of the United 
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States Patent Office it appears that William L. 
Bitting, 
of 

Sherman, Texas, 
did, on the 21st day of August, 1911, duly file in said 
Office an application for REGISTRATION of a 
certain 

TRADEMARK 
for a nonalcoholic fruit-flavored beverage of certain 

named ingredients. 
He having assigned his right, title, and interest in 
said Trademark to Koke Company of America, a 
corporation of Arizona, that he duly filed therewith 
a drawing of the said TRADEMARK a statement 
relating thereto, and a written declaration, duly 
verified, copies of which are hereto annexed, and has 
duly complied with the requirements of the law in 
such case made and provided, and with the regula- 
tions prescribed by the COMMISSIONER OF 
PATENTS. 

And, upon due examination thereof, it appearing 
that the said applicant is entitled to registration of 
his said TRADEMARK has been duly REGIS- 
TERED to Koke Company of America, its succes- 
isors or assigns, in the UNITED STATES PATENT 
OFFICH, this thirteenth day of January, 1914. 

: This certificate shall remain in force for 
TWENTY YEARS, unless sooner terminated by 
law. [92] 

IN TESTIMONY WHEREOF I have hereunto 
set my hand and caused the seal of the PATENT 
OFFICE to be affixed, at the city of Washington, 
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this thirteenth day of January, in the year of our 
‘Lord one thousand nine hundred and fourteen, and 
of the Independence of the United States the one 
hundred and thirty-eighth. 

[Seal] J.T. NEWTON, 

Acting Commissioner of Patents. 
6-530. 
UNITED STATES PATENT OFFICE. 

William L. Bitting, of Sherman, Texas, Assignor 
to Koke Company of America, a corporation of 
Arizona. 

Trademark for a nonalcoholic fruit-flavored bever- 
age of certain named ingredients. 
94,869. Registered Jan. 13, 1914. 

Application filed August 21, 1911, Serial No. 
58,310. 


STATEMENT. 
To All Whom it may Concern: 

Be it known that I, William L. Bitting, a citizen 
of the United States of America, residing at Sher- 
man, county of Grayson, State of Texas, and doing 
business at East Side Square, in said city, have 
adopted and used the trademark shown in the accom- 
panying drawing, for a nonalcoholic beverage, con- 
sisting of a rock-candy syrup, caramel-colored, and 
having a [93] fruit flavoring, in Class No. 45, 
beverages, nonalcoholic. 

The trademark has been continuously used in my 
business since November 10, 1898. 

The trademark is applied or affixed to the goods, 
or to the bottles or packages containing the same, by 
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placing thereon a printed label on which the trade- 
mark is shown. 
WILLIAM L. BITTING. 


KOKE 
DECLA RATION. 


State of Texas, 
County of Grayson,—ss. 

William L. Bitting, being duly sworn, deposes and 
says that he is the applicant named in the foregoing 
statement; that he believes the foregoing statement 
is true; that he believes himself to be the owner of 
the trademark sought to be registered ; that no other 
person, firm, corporation, or association, to the best 
of his knowledge and belief, has the right to use said 
trademark, either in the identical form or in any 
such near resemblance thereto as might be calculated 
to deceive; that said trademark is used by him in 
commerce among the several States of the United 
States; that the drawing and description presented 
truly represent the trademark sought to be regis- 
tered; and that the specimens show the trademark 


as actually used upon the goods. 
WILLIAM L. BITTING. 


Subscribed and sworn to before me this the 29th 
day of July, 1911. 
[L. S.] T. L. BROME, 
Notary Public. [94] 
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Plaintiff’s Exhibit ‘‘D’’—Certificate of Registration 
of Trademark. 
No. 55,878. 
THE UNITED STATES OF AMERICA. 
To All to Whom These Presents Shall Come: 

This is to certify that by the records of the United 
State Patent Office it appears that Murfreesboro 
Bottling Works of Murfreesboro, Tennessee, a cor- 
poration organized under the laws of the State of 
Tennessee, did, on the 10th day of April, 1905, duly 
file in said Office an application for REGISTRA- 
TION of a certain 


TRADEMARK 


for Beverages Made from Coea Leaves, that it duly 
filed therewith a drawing of the said Trademark, a 
statement relating thereto, and a written declara- 
tion, duly verified, copies of which are hereto an- 
nexed, and has duly complied with the requirements 
of the law in such case made and provided, and with 
the regulations prescribe by the COMMISSIONER 
OF PATENTS. 

And, upon due examination thereof, it appearing 
that the said applicant is entitled to registration of 
its sad TRADEMARK under the law, the said 
TRADEMARK has been duly registered to Mur- 
freesboro Bottling Works and its successors or as- 
signs, in the UNITED STATES PATENT OFFICE, 
this 2ist day of August, 1906. 

This certificate shall remain in force for Twenty 
Years, unless sooner terminated by law. 
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IN TESTIMONY WHEREOF T have hereunto 
set my hand and caused the seal of the PATENT 
OFFICE to be affixed, at the city of Washington, 
this twenty-first [95] day of August in the year 
of our Lord one thousand nine hundred and six, and 
of the Independence of the United States the one 
hundred and thirty-first. 

[ United States Patent Office Seal.] 

E. B. MOORE, 
Acting Commissioner of Patents. 


TRADEMARK. 

No. 55,878. Registered Aug. 21, 1905. 
Murfreesboro Bottling Works. 
Beverages Made from Coca Leaves. 
Application filed Apr. 10, 1905. 


KOKE. 
Proprietor, 
MURFREESBORO BOTTLING WORKS, 
By MUNN & CO., 
Attorneys. 
Witnesses: 
JOS. A. RYAN, 
AMOS W. HART. 
UNITED STATES PATENT OFFICE. 
Murfreesboro Bottling Works, of Murfreesboro, 
Tennessee. Trademark for beverages made from 
Coca-leaves. 
No. 55,878. Registered Aug. 21, 1906. 
Statement and Declaration. 
Application filed April 10, 1905, Serial No. 1,044. 
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STATEMENT. 
To All Whom It may Concern: [96] 

Be it known that the Murfreesboro Bottling 
Works, a corporation duly organized under the laws 
of the State of Tennessee, and located in the city of 
Murfreesboro, county of Rutherford, in said State, 
and doing business at No. 630 Water Street, in said 
city of Murfreesboro, had adopted for its use the 
trademark shown in the accompanying drawing. 

The trademark has been continuously used in the 
business of said corporation, since May 1, 1902. 

The class of merchandise to which the trademark 
is appropriated is Class 45, Beverages, nonalcoholic, 
and the particular description of goods comprised in 
said class upon which said trademark is used is 
beverages made from coca-leaves. 

The trademark is usually displayed on the pack- 
age containing the goods by placing thereon a 
printed label on which thé same is shown. 

MURFREESBORO BOTTLING WORKS, 
By J. W. HUGGINS, 


Secty. 
DECLARATION. 


State of Tennessee, 
County of Rutherford. 

J. W. Huggins, being duly sworn, deposes and 
says that he is the secretary of the corporation, the 
applicant named in the foregoing statement; that he 
believes the foregoing statement true; that he be- 
lieves said corporation is the owner of the trade- 
mark sought to be registered; that no other person, 
firm, corporation, or association, to the best of his 
knowledge and belief, has the right to use said trade- 
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mark, either in the [97] identical form or in any 
such near resemblance thereto as might be caleu- 
lated to deceive; that said trademark is used by said 
corporation in commerce among the several States 
of the United States, and particularly between the 
States of Tennessee, Alabama and Georgia, and be- 
tween the United States and foreign nations or In- 
dian tribes and particularly with Europe and Ger- 
many; and that the description, drawing, and speci- 
mens presented truly represent the trademark sought 
to be registered. 
J. W. HUGGINS. 


Subscribed and sworn to before me, a notary pub- 
lic, this eighth day of April, 1905. 
(Sal J. H. CRICHLOW, 
Notary Public. [98] 
Plaintiff’s Exhibit ‘‘E’’—Assignment of Trademark, 
etc. 
2—392. 
DEPARTMENT OF THE INTERIOR. 
UNITED STATES PATENT OFFICH. 
Received and Recorded on the 12th day of Decem- 
ber, 1911, in Liber M. 88, page 406 of Transfers of 
Patents. 
IN TESTIMONY WHEREOF, I have caused the 
seal of the Patent office to be hereunto affixed. 
[Seal of U. 8S. Pat. Office. ] 


6—1697. 
EK. B. MOORH, 


Commissioner of Patents. 
ASSIGNMENT OF TRADEMARK, etc., 
Whereas Murfreesboro Bottling Works, of Mur- 
freesboro, Tennessee, a corporation, was the owner 
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of a Trademark known as ‘‘Koke”’ as applied to and 
used on tonic beverages and registered the same in 
the United States Patent Office on or about August 
21, 1906, said registration being numbered 55,878; 
and 

Whereas Murfreesboro Bottling Works, a cor- 
poration, was owned and operated by S. B. Christy, 
C. B. Huggins, and Christy & Huggins Co., composed 
of 8. B. Christy, C. B. Huggins, and J. W. Huggins, 
all of Murfreesboro, Tennessee, who, subsequent to 
the registration of said Trademark ‘‘Koke’’ in the 
United States Patent Office, converted said corpora- 
tion into [99] a firm composed of S. B. Christy, 
C. B. Huggins, and J. H. Huggins, and Christy & 
Hugeins Co., composed of the said 8. B. Christy, 
C. B. Huggins, and J. W. Huggins, who thereupon 
continued the business of said Murfreesboro 
Bottling Works, a corporation, under the firm name 
and style of Murfreesboro Bottling Works; and 

Whereas Koke Company of America, a corpora- 
tion duly organized and existing under and by vir- 
tue of the laws of Arizona, is desirous of acquiring 
all of the right, title, and interest of said S. B. 
Christy, C. B. Huggins, and J. W. Huggins, and of 
the firm of Christy & Huggins Co., aforesaid, trading 
under the name and style of Murfreesboro Botthng 
Works, in and to the said Trademark ‘‘Koke,’’ as 
applied to and used on beverages, the United States 
Trademark registration No. 55,878 therefor, and in 
and to the goodwill of the business of manufacturing 
beverages; and 
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Whereas said S. B. Christy, C. B. Huggins, and 
J. W. Huggins, and the said firm of Christy & Hug- 
gins Co., aforesaid, are willing that said Koke Com- 
pany of America shall acquire, own, and enjoy all of 
said interests as aforementioned: 

NOW, THEREFORE, BE IT KNOWN that for 
and in consideration of the sum of Five Hundred 
Dollars, lawful money, the receipt whereof is hereby 
acknowledged, and for other valuable consideration, 
the said S. B. Christy, C. B. Huggins and J. W. 
Huggins, and the firm of Christy & Huggins Co., 
have sold, set over and assigned, and by these pres- 
ents do sell, set over and assign to and unto the said 
Koke Company of [100] America, its successors 
and assigns, all and several their right, title and in- 
terest in and to the said Trademark ‘‘Koke,”’ as ap- 
plied to and used on beverages, and in and to the 
United States Trademark registeration No. 55,878, 
registered August 21, 1906, and in and to the good- 
will of the business of manufacturing and selling 
beverages. 

Signed at Murfreesboro, Tennessee, this 28th day 
of November, 1911. 

S) B CHikisiy- 
C. B. HUGGINS, 
J. W. HUGGINS, 
CHRISTY & HUGGINS CO., 
By J. W. HUGGINS, 
Trading Under the Firm Name and Style of Mul- 
freesboro Bottling Works. 
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State of Tennessee, 
County of Rutherford,—ss. 

On this 28th day of November, 1911, before me, 
James D. Richardson, a Notary Public in and for the 
County of Rutherford, State of Tennessee, came the 
above-named 8. B. Christy, C. B. Huggins, and J. W. 
Huggins, with whom I am personally acquainted, 
and personally known to me to be the persons they 
represent themselves to be, and each of whom, being 
by me duly sworn, deposes and says that the state- 
ments set forth in the foregoing instrument are true, 
and that each of them signed, personally, the fore- 
going instrument, and that the signature of Christy 
& Huggins Co., was affixed with their [101] ap- 
proval and consent, by J. W. Huggins, for the pur- 
poses therein set forth. 

[Notarial Seal] JAS. D. RICHARDSON, Jr., 

; Notary Public. 

My com. exp. in Jany. 1, 1915: [102] 


Plaintiff’s Exhibit ‘‘F’’—Mexican Certificate of 
Registration of Trademark. 


REPUBLICA MEXICANA. 


CERTIFICADO DE REGISTRO DE MARCA. 
11,688. 
La Oficina De Pathentes Y Mareas. 

A todos los que el presente Certificado vieren, 
sabed: 

Que The Koke Company Sociedad Anonima, ha— 
registrado legalente en esta Oficina el dia one de 
Octobre de mil novecientos once a las once horas 
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dier mintuos a. m. la marca cuyo facsimile y descrip- 
cion van adjuntos. 

Este registro es valido por veinte anos a partir de 
la fecha citada arriba. 

Y para que conste se le— extiende el presente 
Certificado en la ciudad de Mexico, a 14 de Octobre 


de 1911. 
El Director, 


(Signed) J. DE LAS FUNELLE. 
[Seal: Cfrean de Patentesy Marcas. Mexico. | 
(Second page contains copy of Trademark:) 


Trade 
KOKE 
Mark 
M. M. Retrda 
THE KOKE COMPANY, 


Phoenix, Arizona, 
U.S.A. [103] 


A TODOS LOS QUE PUEDA INTERESAR: 

Sabed que The Koke Company, una Sociedad 
Anonima, debidamente organizada bajo las leyes del 
Estado de Arizona, Estados Unidos de America, y 
teniendo su Oficina Principal de negocios en la 
Ciudad de Phoenix, Estado de Arizona, Estados 
Unidos de America, y habiendo elegido lugar para 
recibir notificaciones en la Ciudad de Mexico, D. F. 
Calle de Gante num. 1, despacho del Senor E. Deal 
Fuller, ha adoptado para su uso propio y exclusivo 
una marea industrial denominada ‘‘Koke,’’ y que 
sirve para distinguir debidas gaseosas. 

La marca que se desea registrar consiste en las 
letras que vienen a constituir la palabra ‘‘Koke,”’ 
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formulada en cualquier estilo y tamano. En el lis- 
ton que se encuentra arriba de dicha palabra y for- 
mado por la ultima letra de la misma se ve la palabra 
‘‘“Trade,’’ y en el liston debajo de la referida palabra 
‘“Koke”’ y formada por la primera letra de la misma 
se ve la palabra ‘‘Mark.’’ Debajo de esta palabra 
se ve la levenda ‘‘Marca Industrial Registrada,”’ u 
aun mas abajo el nombre y la ubicacion del propieta- 
rio de la marca, prescriptas por la ley. 

Despues de haber asi descrito la marca, me reservo 
lo siguiente. 

RESERVAS. 

Esta marca industrial puede ser de caulquier ta- 
mano, color 0 postura, en que se coloque la palabra 
‘‘Koke,’’ pudiendo esta estar representada por cual- 
quier estilo o forma de letra, sin que por ello se altere 
el caracter de la citada marea industrial cuyo detalle 
essencial es la palabra ‘“‘Koke.’’ [104] 

En testimonio de lo cual he firmado la anterior de- 
scripcion y reserva, como spoderado de The Koke 
Company en Ciudad de Mexico, D. F. Hoy 11 de 
Octobre e 1911. 

(Signed) E. DEAN FULLER, 
Apoderado. [105] 
Plaintiff’s Exhibit ‘‘G’’—Canadian Certificate of 
Registration of Trademark. 
(First page contains copy of Trademark.) 
Trade 
KOKE 
Mark. 
(Canadian seal impressed across face of trademark.) 
DOMINION OF CANADA. 
We, The Koke Company of America, having our 


~ 
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head office at Phoenix, in the State of Arizona, one 
of the United States of America, hereby request you 
to register in the name of The Koke Company of 
America a Specific Trademark to be used in connec- 
tion with the sale of a Soda-fountain Beverage which 
we verily believe is ours on account of having been 
the first to make use of the same. 

We hereby declare that the said Specific Trade- 
mark was not in use to our knowledge by any other 
person than ourselves at the time of our adoption 
thereof. The said Specific Trademark consists of 
the word KOKE in scroll form having the word 
‘“Trade” printed in small clear type above the word 
‘“JOKK”’ in the scroll or extension of the letter E 
in the word ‘‘KOKE”’ and the word ‘‘ Mark”’ printed 
in similar type in the extension of the first letter K 
in the word ‘‘KOKE.”’ 

A drawing of the said Specific Trademark is here- 
to annexed. 

Signed at Dallas, Texas, U.S. A., this 4th day of 
March, 1913, in the presence of the two undersigned 
witnesses. [106] 

KOKE COMPANY OF AMERICA, 
J.C. MAYFIELD, 
President. 
Witness: 
W. McCARTY MOORE. 
FF. H. STEPHENSON. 
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To the Minister of Agriculture, 
Ontaava. 

(Canadian Seal Dept. of Agriculture appears on 

face of the preceding. ) 
Dieu et Mon Hoit. 

(Canadian Seal Dept. of Agriculture.) 

THIS IS TO CERTIFY that this TRADE- 
MARK (Specific) to be applied to the sale of a Soda- 
Fountain Beverage, and which consists of the word, 
“KOKE” in scroll form, having the word ‘Trade’”’ 
printed in small clear type above the word *‘ Koke,”’ 
in the scroll ov extension of the letter **E’’ in the 
word ‘‘Koke”’ and the word “Mark” printed in simi- 
lay type in the extension of the first letter “IX”? in 
the word **Koke,”’? as per the annexed pattern and 
application, has been registered in THE TRADE- 
MARK REGISTER NO. 74, Folio 18225 in accord- 
anee with “THE TRADEMARK and DESIGN 
myc,” bv : 
The Koke Company of America 

of the City of Phoenix, State of Arizona, 
United States of America. 
cieuie Ith day of April, A. D. 19a3. 

Department of Agriculture. 

(Copyright and Trademark Branch.) 

Oitowa, Canada, this 12th day of Apml ya Dai. 

GEO] FTA OMe ae 
Deputy of the Minister of Agric. [107] 
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[Endorsements]: E.—21 (Phx.) Original. In 
the District Court of the United States for the Dis- 
trict of Arizona. The Coca-Cola Company vs. The 
Koke Company of America et al. Received copy of 
the Within Answer. J. E. Morrison. By Chas. L. 
Marshall. Answer. This 28th day of May, 1914. 
Filed May 28, 1914. Geo. W. Lewis, Clerk. By R. 
EK. L. Webb, Dep. Sloan & Westervelt, Fleming 
Building, Phoenix, Arizona, Solicitors for Defend- 
ants. [109] 


In the District Court of the United States for the 
District of Arizona. 


No. E-21--IN EQUITY. 


THE COCA-COLA COMPANY 
VS. 


KOKE COMPANY OF AMERICA, SOUTHERN 
KOKE COMPANY, LTD., KOKE COM- 
PANY OF TEXAS, KOKE COMPANY OF 
ARKANSAS, KOKE COMPANY OF 
OKLAHOMA. 


Order Extending Time for Taking Evidence. 

In this cause, by agreement of counsel for the 
complaint and the defendants, it is ordered by the 
Court: 

1. That the time for taking testimony be ex- 
tended so as to allow the complainant sixty days 
from the first day of July, 1914, in which to take its 
evidence in chief, and so as to allow the defendants 
sixty days from the expiration of the time thus al- 
lowed the complainant in which to take its evidence, 
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and so as to allow the complainant thirty days from 
the expiration of the defendants’ time, as aforesaid, 
in which to take its rebuttal evidence. 

2. That the evidence of any of the witnesses for 
any of the parties may be taken by depositions, at 
any place desired by the party calling the witness, 
within the time aforesaid, before any disinterested 
notary public, upon giving the opposing counsel five 
‘days’ notice in writing of the time when, and the 
place where, said depositions are to be taken, and 
the names of the witnesses whose depositions are to 
be taken. | 

3. That the evidence, when taken by depositions, 
shall be taken down in shorthand and written out on 
a typewriter by any competent, disinterested stenog- 
rapher, and the witnesses shall sign and swear to 
their depositions, and the notary public shall affix 
[110] his seal to his jurat in each instance. 

4, That such depositions as may be taken in the 
icase of the Coca-Cola Company vs. Southern Koke 
Company, Limited, et al., pending in the United 
States District Court for the Eastern District of 
Louisiana, New Orleans Division, at New Orleans, 
Louisiana, or copies thereof when properly signed 
‘and sworn to by the witnesses taken within the time 
aforesaid, may be filed in this court and in this cause, 
and used as evidence on the trial thereof, in so far as 
the same may be relevant, by any of the parties 
thereto, subject, however, to exceptions for compe- 
tency, relevancy and materiality. 

5. That all exhibits, upon being properly identi- 
fied, may be retained by counsel producing and offer- 
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ing the same, subject to reasonable inspection by 
opposing counsel. 

6. That the right is reserved to all parties to pro- 
duce witnesses in person in open court and give oral 
evidence on the trial of this cause, and that a duly 
certified transcript of any oral evidence that may be 
given on the trial of the case of The Coca-Cola Com- 
pany vs. Southern Koke Company, Limited, in the 
United States District Court at New Orleans, as 
aforesaid, may be filed in this cause, and used as evi- 
dence on the trial thereof, by any of the parties 
thereto, in so far as the same may be relevant, sub- 
ject, however, to exceptions for competency, rele- 
vaney and materiality. 

7. That the right to object, at the trial, to the 
competency, relevancy and materiality of any evi- 
dence offered on the trial of this cause is expressly 
reserved to all parties. 

J. E. MORRISON, 
Solicitor for Complainant. 
Agreed to: 
FRANK F. REED and 
E.8. ROGERS, 
Attorney for Complainant, 
CHANDLER, THOMSON HIRSCH, 
General Counsel for Complainant. 
SLOAN & WESTERFELT, 
Attorney for Defendants. 
LITTLETON, LITTLETON & LITTLETON, 
General Counsel for Defendants. [111] 


[Endorsements]: No. E.-21 (Phx.) U.S. Dis- 
trict Court for the District of Arizona. The Coca- 
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Cola Co., Complainant, vs. Koke Co. of America 
et al., Defendants. Order Extending Time for Tak- 
ing Evidence. Filed July 1, 1914. George W. 
Lewis, Clerk. By R. E. L. Webb, Deputy. Law 
Offices Littleton, Littleton & Littleton, Chattanooga. 
Tenn. [112] 


In the United States District Court, District of 
Arizona. 


No. Hea24d Phx). 
THE COCA-COLA COMPANY, 
Plaintiff, 
vs. 


KOKE COMPANY OF AMERICA, SOUTHERN 
KOKE COMPANY, LTD, THE KOKE 
COMPANY OF OKLAHOMA, and THE 
KOKE COMPANY OF ARKANSAS, 

Defendants. 


Order Extending Time for Taking Evidence. 

This matter coming on to be heard upon motion 
of Messrs. Richard E. Sloan and James Westervelt, 
solicitors for defendant, and it appearing to the 
Court that the plaintiff has heretofore filed written 
interrogatories to be answered by the various de- 
fendants as therein set forth and that the defendants 
have filed within the time allowed by Equity Rule 
No. 58, objections to said interrogatories and to each 
of them; 

NOW, THEREFORE, on motion of Richard E. 
Sloan, Esq., and of James Westervelt, Esq., solicitors 
for the defendants, it is ordered that the time of 
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defendants to answer the said interrogatories be en- 
larged and extended until the expiration of fifteen 
days after the determination and order of this Court 
upon said objections to said interrogatories. 
Dated July 16th, 1914. 
WM. H. SAWTELLE, 
Judge. 


U. 8. District Court, District of Arizona. Coea- 
Cola Company vs. Koke Co. of America et al. 
Order. Service acknowledged July 9, 1914. J. T. 
Morrison, Atty. for Plaintiff. Filed Jul. 16, 1914. 
George W. Lewis, Clerk. By R. E. L. Webb, Dep- 
uty. Sloan & Westervelt, Fleming Building, Phoe- 
nix, Arizona. [113] 


In the United States District Court for the District 
of Arizona. 
No. H-21 (Phx.). 
THE COCA-COLA COMPANY, - 


Plaintiff, 

VS. 
THE KOKE COMPANY of AMERICA et al., 
Defendants. 


Notice of Motion for Leave to Amend. 

To the Koke Company of America, The Southern 
Koke Company, Ltd., The Koke Company of 
Texas, The Koke Company of Oklahoma, and 
The Koke Company of Arkansas, Defendants 
Herein or Richard E. Sloan, Esq., or James 
Westervelt Esq. Their Solicitors of Record. 

You will please take notice that on the Ist day of 

September, 1914, at the hour of: ten o’clock A. M. or 
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as soon thereafter as counsel can be heard, the above- 
named plaintiff at the courtroom of the above- 
entitled court, in the city of Phoenix, District of 
Arizona, will move the Court to amend its original 
bill of complaint in accordance with the attached mo- 
tion and copy of proposed amendments. 
Dated Phoenix, Arizona, August 17th, 1914. 
J. F. MORRISON, 
Solicitor for Plaintiff. [114] 


| 


In the United States District Court for the District 
of Arizona. 


THE COCA-COLA COMPANY, 


Piatt 

Se 
THE KOKE COMPANY OF AMERICA et al., 
Defendants. 


Motion for Leave to Amend. 

Comes now the above-named plaintiff, and moves 
the Court that it be granted leave to amend its origi- 
nal bill of complaint in the particulars and manner 
specified in the attached copy of the proposed amend- 


ments. 
J. E. MORRISON, 


Solicitor for Plaintiff. [115] 
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In the United States District Court for the District 
of Arizona. 
THE COCA-COLA COMPANY, 
Plaintiff, 
versus 


THE KOKE COMPANY OF AMERICA, THE 

SOUTHERN KOKE COMPANY, LTD., 

THE KOKE COMPANY OF TEXAS, THE 

KOKE COMPANY OF OKLAHOMA, and 

THE KOKE COMPANY OF ARKANSAS, 
Defendants. 


Amendments to Bill of Complaint. 

And now comes the plaintiff herein, The Coca-Cola 
Company, and by leave of the Court heretofore had 
and obtained, amends its Bill of Complaint herein 
in the following particulars, viz.: 

cor 

Cancel paragraph (c) on page 2, and substitute 
therefor the following: 

‘‘(c). This suit is also brought upon the ground 
of the joint and several infringement by the defend- 
ants in commerce conducted among the several 
States, of the United States, and foreign nations of 
the trademark ‘Coca-Cola’ of the plaintiff duly regis- 
tered under the Act of Congress of March 3, 1881, in 
the United States Patent Office on January 3, 1893, 
by the plaintiff, and duly registered by the plaintiff 
in the Patent Office of the United States under and 
by virtue of the provisions of the Act of Congerss of 
February 20, 1915, entiled, ‘An Act to Authorize the 


114 The Koke Company of America et al. 


Registration of Trademarks used in Commerce with 
foreign nations, among the several States of the 
United States, and with the Indian Tribes, and to 
Protect the Same.’ Said registration relates to arti- 
cles of merchandise of the same descriptive prop- 
erties as the article and merchandise upon which 
and in connection with which the infringing marks 
and names used by the defendants are employed.’’ 
(2.) 

On page 3, cancel the following: [116] 

‘Said J. 8. Pemberton thereupon, after the use 
of said name ‘Coca-Cola’ upon said syrup, sold and 
shipped in commerce between the several States and 
with foreign nations, did, after application, state- 
ment and verification, in due form, register and was 
granted a certificate of registration of said trade- 
mark name ‘Coca-Cola’ on June 6th, 1887, as a trade- 
mark for said syrup under and by virtue of the pro- 
visions of the Act of Congress of March 3d, 1881.” 

(3.) 

Insert at the close of paragraph 2 the following: 

‘‘That in addition to the trademark name Coca- 
Cola which is very generally used by purchasers who 
desire plaintiff’s beverage, there are also used and 
employed certain nicknames by which plaintiff’s 
product is known, asked for and identified by pur- 
chasers and consumers thereof. That one of the 
said nicknames is the word ‘Koke’ into which plain- 
tiff’s trademark name Coca-Cola has been abbre- 
viated by the public, and another of said nicknames 
is the word ‘Dope,’ and said words ‘Koke’ and 
‘Dope,’ and each of them, are now and for many 
years past have been, and prior to the application 
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of either of them to any other beverage, recognized 
and commonly and familiarly used nicknames for 
‘Coca-Cola, and the words ‘Koke’ and ‘Dope’ and 
each of them have been for many years commonly 
and familiarly used nicknames for plaintiff’s said 
beverage, so that a request at a soda-fountain, or 
wherever beverages are on sale, for ‘Koke’ or ‘Dope’ 
is understood to be a specific and definite request 
for Coca-Cola, so intended by the purchaser using 
such word, and so understood by the dealer, and for 
very many years, and continuously to the present 
time, and before the application of said words 
‘Koke’ or ‘Dope,’ or either of them, to any other 
beverage whatsoever, the said words ‘Koke’ and 
‘Dope’ indicated, designated and identified, and now 
indicate, designate and identify exclusively plain- 
tiff’s said product, and mean it and nothing [117] 
else.”’ 
(4.)° . 

Insert at the beginning of Paragraph 3 the follow- 
ing: 

‘‘(3.) Plaintiff further states that after it had 
become so vested with and entitled to the sole and ex- 
clusive right to the use of the said trademark Coca- 
Cola, and was the owner thereof as, its trademark, 
plaintiff did, on the 14th day of May, 1892, duly apply 
to the United States Patent Office for registration of 
the said trademark Coca-Cola, and thereupon did 
make the statement and declaration required by 
law for such registration, and did show that said 
trademark had been used by the plaintiff and its 
privies in title for a tonic syrup or beverage in com- 
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merce between the States of the United States, and 
with foreign nations, and complied in all respects 
with the Act of Congress of March 3d, 1881, entitled, 
‘An Act to Authorize the Registration of Trade- 
marks and Protect the Same,’ and complied with all 
the regulations of the Commissioner of Patents in 
that behalf, and thereupon, on the 31st day of Janu- 
ary, 1893, the registration of the said trademark 
Coca-Cola was duly allowed for nutrient or tonic 
beverages, and certificate of registration thereof was 
granted to plaintiff dated January 31st, 1893, which 
said registration and certificate thereof are still in 
full force and effect, and wholly unrevoked and un- 
canceled. A copy of the said certificate of registra- 
tion is attached hereto, marked Exhibit ‘A’—1.’’ 
(5.) 

Insert in paragraph 5, between the words ‘‘Coca- 
Cola” and ‘‘the original,’’ ‘‘the said nicknames there- 
for, ‘Koke’ and ‘Dope.’ ”’ 

(6.) 

Caneel in paragraph 6 beginning with the follow- 
ing: 

‘‘Said extract is designated by said Koke Com- 
pany of America,’’ etc., down to and including the 
words, ‘‘styled ‘Koke’ and ‘Koke Syrup,’ ’’ in said 
paragraph 6, and in leu thereof, substitute the fol- 
lowing: [118] 

‘Said extract is designated by said defendant 
sometimes as ‘Koke’ and sometimes as ‘ Dope,’ and is 
sold and distributed under said names by it, which 
said name ‘ Koke’ is a common and familiar abbrevia- 
tion of plaintiff’s trademark name Coca-Cola, and it 
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and the said name ‘Dope’ each are a commonly and 
familiarly known and recognized nickname for 
plaintiff’s said product, and mean it and nothing else. 
That the defendant, Koke Company of America, sells 
and ships from the City of St. Louis, said imitative 
extract usually under the said name ‘Koke,’ and in 
-said imitated barrels, to the defendants, Southern 
Koke Company, Limited, The Koke Company of 
Texas, The Koke Company of Oklahoma, The Koke 
Company of Arkansas, each of which is a corporation 
of the State of Arizona, Southern Koke Company, 
Limited, operating and doing business in the City of 
New Orleans, and the Koke Company of Texas oper- 
ating and doing business in the City of Dallas, Texas. 
The said extract is by said last-named corporations, 
used as a basis for making a syrup for sale to soda- 
fountains and bottlers, from which syrup an aerated 
beverage can be made, and is made, which said syrup 
resembles Coca-Cola syrup made by plaintiff, in 
color, taste and appearance, and which said syrup so 
made from said extract by the defendants, Southern 
Koke Company, Limited, The Koke Company of 
Texas, The Koke Company of Oklahoma, The Koke 
Company or Arkansas, is called and styled, ‘Koke’ 
and ‘Koke Syrup,’ ‘Dope’ and ‘Dope Syrup.’ ”’ 
G) 

Cancel paragraph 7 to the words ‘‘ Exhibit ‘B’ 
hereto attached,’’ and substitute therefor the follow- 
ing: 

‘“Mhat the adoption and use by the said defendant, 
Koke Company of America of the words ‘Koke’ and 
‘Dope’ began many years after the plaintiff’s said 
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product under the name Coca-Cola, and under the 
abbreviations and nicknames ‘Koke’ and ‘Dope’ had 
become widely and favorably known, and the said 
words ‘Koke’ and ‘Dope’ were adopted by the said 
Koke Company of America, and used by it and the 
defendants herein, for the [119] purpose only of 
enabling them and dealers who purchased from them, 
to pass off the said imitative product of the defend- 
ants and the beverage made therefrom, as and for 
Coca-Cola, and for the purpose of taking an unfair 
and unlawful advantage of the reputation of, and de- 
mand for, plaintiff’s said product; that defendants 
deliberately and intentionally, and without any need 
or necessity, make said syrup by them designated 
‘Koke’ and ‘Dope,’ like the Coca-Cola syrup of plain- 
tiff, in color, taste and appearance, in order to enable 
the use and substitution thereof as genuine Coca-Cola 
syrup, and the beverage made therefrom to be passed 
off as the genuine Coca-Cola beverage; that the form 
in which the said word ‘Koke’ is printed by defend- 
ants and applied to the product sold by them, is in 
deliberate and designed ‘imitation of the character- 
istic and distinctive form of plaintiff’s manner of 
printing its trademark name Coca-Cola; that the 
spurious product of the Koke Company of America 
under the said names ‘Koke’ and ‘Dope’ as sold and 
distributed by defendants herein, has in the past, and 
is now being substituted, dispensed and palmed off 
upon the public by the defendants herein, and their 
vendees, as and for plaintiff’s said product; that the 
use by defendants of the name ‘Koke’ and ‘Dope’ has 
in fact, caused deception of the public, and is now de- 
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celving the public into the belief that the said spuri- 
ous product is the product of the plaintiff, and that 
the said passing off and deception are effectuated by 
the use by said defendants of the words ‘Koke’ and 
‘Dope’ as applied to the product of the said Koke 
Company of America, which said names, and each of 
them, are commonly and familiarly known and recog- 
nized nicknames for plaintiff’s said product, which 
fact plaintiff is informed and believes, and states the 
fact to be, 1s well known to defendants and each of 
them, and said words were adopted and used by the 
said defendants for the purpose of substituting, pass- 
ing off and deception, and for no other purpose; and 
to enable dealers and dispensers to substitute and 
pass off the said spurious product of the [120] 
Coke Company of America when the plaintiff’s pro- 
duct is asked for, either by the name Coca-Cola, or by 
its recognized, familiarly known and commonly used 
nicknames, and the said deception and passing off are 
aided by the fact that said syrup under the names 
‘Koke’ and ‘Dope’ is placed by said defendants in 
barrels colored red, in imitation of plaintiff’s dis- 
tinctive barrels, and so furnished both to soda-foun- 
tain stands, dispensers, and to bottlers, for manufac- 
ture into an aerated beverage, which said aerated 
beverage when sold, is sold under the name ‘ Koke’ or 
‘Dope,’ and that defendants have applied to aerated 
products put up under their alleged authority and 
made from said syrup produced by the Koke Com- 
pany of America, labels in imitation of plaintiff’s dis- 
tinctive labels, upon the aerated Coca-Cola made by 
both plaintiff and authorized bottlers from genuine 
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Coca-Cola syrup, and that the said syrup product of 
said Koke Company of America so used is unneces- 
sarily and fraudulently colored in imitation of the 
distinctive color of plaintiff’s product. Said defend- 
ants also furnish to soda-fountain dispensers, dis- 
peusing bottles or decanters in deliberate imitation 
of plaintiff’s distinctive dispensing bottles or de- 
Comiperss « 
(8.) 

Cancel paragraph 8, and substitute the following: 

‘*(8.) Defendants state to both the bottlers and 
dispensers of the syrup sold by the said defendants 
under the names ‘Koke’ and ‘Dope’ that said syrup 
is made under the same syrup formula as Coco-Cola 
syrup, and by one who is acquainted therewith, and 
was at one time interested in said formula, all of 
which statements are false, and known to defendants 
to be false and said defendants advise and instruct said 
bottlers of said product designated by them ‘Koke’ 
and ‘Dope’ and retail purchasers of the same, and re- 
tail dealers buying and selling the [121] same, and 
also, dispensers thereof, to sell, substitute and palm 
off on buyers for use and consumption asking for and 
intending to purchase the genuine Coca-Cola, either 
under the trademark name Coca-Cola, or some recog- 
nized, commonly used and familiarly known nick- 
mame thereof the said beverages made from the syrup 
of the defendant, and designated by them ‘ Koke’ and 
‘Dope,’ and said retailers and dispensers follow said 
instructions and do deceive buyers, and users, and 
substitute and palm off defendant’s said product as 
and for the genuine product of the plaintiff. That it 
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is the intention and design of the said defendants 
manufacturing and distributing said imitative and 
spurious product under the names ‘ Koke’ and ‘ Dope,’ 
and each of them, by and through the use and employ- 
ment of said words ‘Koke’ and ‘Dope,’ the said spur- 
ious and imitative syrup, and the aforesaid simulated 
receptacles, labels, styles, signs and devices adopted 
and employed in connection therewith, to enable re- 
tail dealers and dispensers who are supplied there- 
with, to substitute and pass off the spurious beverage 
made from said spurious syrup, in response to re- 
quests for, and as the genuine Coca-Cola beverage, 
and that such substitution and passing off have been 
and are successfully and constantly accomplished by 
such retail dealers and dispensers, and purchasers 
and consumers are thereby deceived and defrauded. 
That it is also the intention and design of said de- 
fendants manufacturing and dispensing said imita- 
tive and spurious syrup, and of said defendant en- 
gaged in aerating and bottling the spurious beverage 
made therefrom, that through and by the use of the 
said words ‘Koke’ and ‘Dope,’ and the said imitative 
and spurious syrup, and the aforesaid simulated re- 
ceptacles, bottles, caps, styles, labels and signs, and 
devices, adopted and employed as aforesaid, to enable 
retail dealers supplied with said aerated beverage put 
up in said bottles bearing said names ‘Koke’ and 
‘Dope,’ and dressed up in the fraudulent and de- 
ceptive style aforesaid, thereby to substitute and pass 
off, in response to inquiries for [122] plaintiff’s 
product, and as and for the plaintiff’s product, said 
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spurious aerated bottled beverage, and that through 
and by the means aforesaid, said substitution and 
.passing off have been and are systematically and con- 
stantly accomplished, by such retail dealers and pur- 
chasers, and consumers are thereby deceived and de- 
frauded.”’ 

(9.) 

Add as a new paragraph the following: 

‘“(9.) The Koke Company of America claims to 
have secured, or now to own certain alleged registra- 
tion in the United States Patent Office, of the words 
‘Koke’ and ‘Dope,’ which said registrations were 
secured in fraud of plaintiff’s rights, and said Koke 
Company of America, and its emmissaries, including 
the defendants herein, threaten dealers in Coca-Cola, 
who dispense and sell Coca-Cola in response to the 
universally known and commonly used nicknames 
therefor, ‘Koke’ and ‘Dope,’ with prosecution and 
suit, claiming the words ‘ Koke’ and ‘Dope’ to be the 
wegistered trademarks of The ‘Koke (Company of 
America, and that the sale of any beverage other than 
the product of the Koke Company of America, on 
calls for ‘Koke’ and ‘Dope’ is an infringement of the 
alleged rights of The Koke Company of America, and 
of said alleged registrations, and that the same is a 
violation of the Federal laws, and threatening pros- 
ecution therefor. That the said threats are for the 
sole purpose of harassing persons selling plaintiff’s 
product, and damaging and embarrassing plaintiff in 
its business, and that defendants well know and have 
long known that neither they nor the Koke Company 
of America, have any rights in the names ‘Koke’ or 
‘Dope,’ but that the same are well recognized nick- 
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names of plaintiff’s product, universally so under- 
stood by the public and recognized by dealers.”’ 
(10.) 

Amend paragraph 3 of the prayer by canceling 
to the words ‘‘or like the word ‘Coca-Cola’ of the 
plaintiff, or the word ‘Koke,’ ’’ and substituting as 
follows: [123] 

‘“‘That said defendants, and each of them, their 
officers, servants, agents, employees, attorneys, licen- 
sees and assigns, and all acting by or under their 
authority, may be at first during the pendency of this 
suit, and afterwards perpetually, enjoined and re- 
strained from using or employing in connection with 
the manufacture, advertisement, offering for sale, or 
sale, on any product not being the genuine product 
of the plaintiff, the word ‘Coca-Cola,’ or any like 
word, or the word ‘Koke,’ or any like word, or 
the word ‘Dope,’ or any like word, or any 
name, or nickname, by which plaintiff’s product 
is commonly known; from claiming or assert- 
ing any right in the name ‘Koke’ or in the name 
‘Dope,’ or interfering or threatening any prosecu- 
tion, or interference with the use thereof as short 
names or nicknames of plaintiff’s produat, Coca- 
Cola.’’ 

[Seal] THE COCA-COLA COMPANY, 

By CHAS. H. CANDLER, 
Vice-President, 
Plaintiff. 
FRANK F. REED, 
EDWARDS. ROGERS, 
CANDLER, THOMSON & HIRSCH, 
Attorneys for Plaintiff. [124] 
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State of Georgia, 
County of Fulton,—ss. 

Charles H. Candler, being duly sworn, deposes and 
says that he is Vice-President of The Coca-Cola Com- 
pany, plaintiff herein; that he has read the above and 
foregoing Amendments to the Bill of Complaint here- 
in, and knows the contents thereof, and that the same 
are true of his own knowledge, except as to those 
matters therein stated to be alleged on information 
and belief, and as to those matters, he believes them 
to be true. 

CHAS. H. CANDLER. 


Sworn to and subscribed before me, this 4th day of 
August, 1914. 
[Seal ] W. A. LANDERS, 
N. P. Fulton Co., Ga. [125] 


Plaintiff’s Exhibit ‘‘A’’-No. 1—Certificate of 
Registration of Trademark. 
2-394, 
DEPARTMENT OF THE INTERIOR. 
UNITED STATES PATENT OFFICE. 
To All Persons to whom These Presents Shall Come, 
GREETING: 

THIS IS TO CERTIFY that the annexed is a true 
copy from the Records of this office of the Certificate 
of Registration, Statement, Declaration and Drawing 
in the matter of the 
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Trademark 
Registered by 
The Coca-Cola Company, 
January 31, 1898, Number 22,406, 
for 


Nutrient or Tonic Beverages. 

The certificate of registration was granted for the 
term of thirty years, and so far as is disclosed by the 
records of this office, said certificate is still in full 
force and effect. 

IN TESTIMONY WHEREOFP, I have hereunto 
set my hand and caused the seal of the Patent Office 
to be affixed at the City of Washington, this 3d day of 
September, in the year of our Lord one thousand nine 
hundred and twelve and of the Independence of the 
United States of America, the one hundred and 
thirty-seven. 

[Seal] F, A. TENNANT, 

Acting Commissioner of Patents. 

(Exhibit ““A”—#1.) [126] 


NO. 22,406. 
THE UNITED STATES OF AMERICA. 
To All Whom It may Concern: 

This is to certify that by the records of the United 
States Patent Office it appears that The Coca-Cola 
Company, of Atlanta, Georgia, a corporation organ- 
ized under the laws of the State of Georgia, did, on 
the 14th day of May, 1892, deposit in said Office for 
Registration, facsimiles of a certain 

TRADEMARK 
for Nutrient or Tonic Beverages. 
and the date of the receipt thereof was duly noted and 


126 The Koke Company of America et al. 


recorded; that on the 14th day of May, 1892, it de- 
posited therewith a statement, and a written declara- 
tion under oath of Asa G. Candler, an officer of said 
corporation, copies of all of which are hereto an- 
nexed; and the said corporation having made the 
payment of a fee of Twenty-five Dollars, and com- 
plied with the regulations in such cases prescribed by 
the COMMISSIONER OF PATENTS, and in atl 
other respects comphed with an Act of Congress ap- 
proved March 3, 1881, entitled ‘‘An Act to authorize 
the Registration of Trademarks and protect the 
same,’’ the said facsimiles, statement, and declara- 
_tion were duly recorded, and the said TRADEMARK 
has been duly registered in the said PATENT OF- 
FICE this 21 day of January, one thousand eight 
hundred and ninety-three and protection therefor 
will remain in foree for THIRTY YEARS from said 
date unless sooner terminated in accordance with Sec- 
tion 5 of said Act. 

IN TESTIMONY WHEREOF the seal of the 
DEPARTMENT OF THE INTERIOR is hereto 
affixed this thirty-first day of January, eighteen hun- 
dred and ninety-three, and of the Independence of 
the United States, the one hundred and seventeenth. 

Given under my hand at Washington, D. C. 

[Seal] W.E. SIMONDS, 

Commissioner of Patents. [127] 
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UNITED STATES 


2K 


PATENT OFFICE. 


THE COCA COLA COMPANY, OF ATLANTA, GEORGIA. 
TRADE-MARK FOR NUTRIENT OR TONIC BEVERAGES. 


STATEMENT and DECLARATION of Trade-Mark No. 22,406, registered January 31, 1 
Application filed May 14, 1892. 


STATEMENT. 


lo all whom it may concern: 

Be it known that THE Coca ConA Com- 
PANY, a corporation organized under the laws 
of the State of Georgia, and located in the 

5 city of Atlanta, Fulton county, in the State 
of Georgia, and doing business in said city of 
Atlanta, has adopted for its use a Trade-Mark 
for a Tonic, Sirup, or Beverage, of which the 
following is a full, clear, and exact specifica- 

10 tion. 

The said trade-mark of said eompany con- 
sists of the word or words “Coca-Cola.” These 
words have been generally written as a com- 
pound word and in the particular form rep- 

15 resented in the accompanying fae-simile, that 
is to say, with the lower portion of the “C” 
beginning the word “Coca” extended under 
the entire word, in the form of a dash, and 
the top of the “C” beginning the word “Cola” 

20 extended over the letters following in the form 
of adash. Upon the dash of the first “C” said 
corporation generally has the word “Trade- 
Mark.” While said corporation prefers to 
form the initial ‘“C’s” as just deseribed, and 

25 also to form the word as a eompound word, 
yet the word may be altogether as one word, 


or separately as two words, and the dashe 
omitted, without materially altering the cha 
aeter of the said trade-mark, the essential fez 
ture of which is the word “Coca-Coua.” 

This trade-mark was adopted by the privie 
in title of THE Coca CoLa COMPANY, abou 
the 28th day of June, 1887, and has been con 
tinuously used by them and the said corpo 
ration since that time. 

The elass of merchandise to which this trade 
mark is appropriated is beverages, and th 
particular goods eomprised in such class 01 
whieh it is used by the said eompany is nu 
trient or tonic beverages. It is usually affixec 
to the goods by either affixing it to the bottles 
kegs or barrels containing the same, in th 
form of a label, or by printing or stampins 
the same thereon, or by blowing the letters iz 
the bottle itself. 


THE COCA COLA COMPANY, 
By ASA G. CANDLER, 
President. 
Witnesses: 
JOHN S. CANDLER, 
Wan. A. HayGoop. 


DECLARATION. 


State of Georgia, county of Fulton, ss: 


is used by the said corporation in commerce 


Asa G. CANDLER being duly sworn, deposes | between the United States and foreign nation: 
and says that he is president of the corpora-| and Indian tribes and particularly with Can 
tion, the applicant named in the foregoing] ada, and that the deseription and fac-similes 

5 statement; that he verily believes that the] presented for record truly represent the trade- 
foregoing statement is true; that the said cor-| mark sought to be registered. 


poration has at this time a right to the use of 
the trade-mark therein described; that no 
other person, firm or corporation has the right 

10 to such use, either in the identical form or in 
any such near resemblance thereto as might 
be calculated to deceive; that the trade-mark 
[128] 


ASA G. CANDLER, 


Sworn and subseribed to before me, a no- 
tary public, this 6th day of May, A. D. 1892. 
[L. s.] WM. A. HAYGOOD, 
Notary Public, Fulton County, Georgia. 


(EXHIBIT A. #1.) 
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TRADE-MARK. 


THE COCA COLA COMPANY. 
NUTBIENT OR TONIC BEVERAGES. 


No. 22,406. Registered Jan. 31, 1893. 
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{ Endorsed]: #H—21. In the United States Dis- 
trict Court for the District of Arizona. The Coca- 
Cola Company, Plaintiff, versus The Koke Company 
of America, The Southern Koke Company, Ltd., The 
Koke Company of Texas, The Koke Company of 
Oklahoma, and The Koke Company of Arkansas, De- 
fendants. (Amendments to Bill.) Service acknowl 
edged this Aug. 17, 1914. Sloan and Westervelt, 
Solicitors for Defts. Filed Aug. 17, 1914, at M. 
George W. Lewis, Clerk. By R. E. L. Webb, Deputy. 
[130] 


In the United States District Court for the District 
of Arizona. 


THE COCA-COLA COMPANY, 


Plaintiff, 
Vs. 
KOKE COMPANY OF. AMERICA et al., 
Defendants. 


Minute Entry Appearing Under Date of Monday, 
October 5, 1914. 
IT IS ORDERED that this case be set for hearing 
on motion to amend the objections to interrogatories 
on October 26, 1914, at 10 o’clock A. M. 


THE COCA-COLA COMPANY, 
Plaintiff, 
VS. 


KOKE COMPANY OF AMERICA et al., 
Defendants. 
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IT IS ORDERED that this case be set for trial on 
October 26, 1914, at ten o’clock A. M. [131] 


In the District Court of the United States for the 
District of Arizona. 


No. —. EQUITY. 
THE COCA-COLA COMPANY, 
VS. 


THE KOKE COMPANY OF AMERICA, THE 
SOUTHERN KOKE CO. LTD. THE 
KOKE COMPANY OF TEXAS, THE 
KOKE COMPANY OF OKLAHOMA, THE 
KOKE COMPANY OF ARKANSAS. 


Affidavit of A. B. Littleton. 
United States of America, 
District of Arizona, 
State of Arizona, 
County of Maricopa,—ss. 

The affidavit of A. B. Littleton, who, having first 
been duly sworn, deposes and says: 

That he is an attorney at law and resides in Chat- 
tanooga, Tennessee; that he is one of the attorneys 
for the defendants in this cause, and a member of 
the firm of Littleton, Littleton & Littleton, who are 
general counsel for the various defendants in the 
above-styled cause; that he has personally taken 
charge of, and in connection with the various coun- 
sel in the respective cities where suits are pending, 
conducted the defense of these defendants in all the 
suits now pending in the various courts of the 
United States between the Coca-Cola Company, the 
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plaintiff in the above-styled cause, and the several 
Joke Companies made [132] defendants in said 
proceedings; that he is thoroughly familiar with, and 
knows of his own personal knowledge, all the various 
steps taken in the various cases to date. 

The history of all the cases is as follows: 

On or about the 8th day of April 1914, the plaintiff 
filed a suit in the United States District Court at 
New Orleans against the Southern Koke Company, 
Limited, and various other defendants. On or 
about the 9th day of April, 1914, the same plaintiff 
filed a similar suit in the United States District 
Court at Dallas against the Koke Company of Texas 
and various other defendants. At about the same 
time it filed a similar suit in the United States Dis- 
trict Court at St. Louis against the Koke Company 
of America, J. H. Van Deusen and J. C. Mayfield, 
Jr. All these suits were based upon the same ground 
of complaint, the bill filed in each case being sub- 
stantially a duplicate of those in each of the other 
cases. Some time prior thereto the plaintiff had 
filed a notice of opposition in the United States 
Patent Office at Washington, opposing the registra- 
tion of the trademark ‘‘Koke’’ by the Koke Com- 
pany of America on the ground that the mark 
‘‘Koke”’ was an infringement of the plaintiff’s al- 
leged trademark ‘‘Coca-Cola.’’ Before the defend- 
ants answered any of these proceedings, plaintiff 
filed the above-styled suit in the United States Dis- 
trict Court, at Phoenix, Arizona, against all five of 
the Koke Companies, on or about the 25 day of April, 
May, 1914, the bill being substantially a copy of 
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those filed in the other cases above referred to. 

The answer was filed in the case at Dallas about 
May 9th, 1914, and the answers in the other cases 
were filed shortly thereafter. The answer in the 
above-styled cause was filed on the 28th day of May, 
1914. Nothing further was done until [133] the 
time for plaintiff to take its evidence in chief, under 
the equity rules, had about expired. Mr. Harold 
Hirsch, of the firm of Candler, Thomson & Hirsch, 
of Atlanta, Georgia, General Counsel for plaintiff, 
asked affiant to enter into an agreement extending 
plaintiff’s time for taking its evidence in chief, and 
providing that the evidence of any of the witnesses 
might be taken by depositions, and that copies of the 
depositions taken in one of the cases might be used in 
all of them. ‘The agreement was signed by affiant’s 
firm, and by Candler, Thomson & Hirsch, and by the 
respective attorneys of record in the several forums, 
was approved by the respective Judges, filed and 
made an order of court in the respective courts. 
Thereupon, after having given five days’ notice, as 
provided in said order, plaintiff began taking its evi- 
dence in chief in Atlanta on July 27th, 1914. Forty- 
Six witnesses were examined in Atlanta, most of 
whom were examined right from the start upon the 
question as to whether or not the words ‘‘ Koke”’ and 
‘“‘Dope’’ are nicknames for plaintiff’s product. 
Affiant, who was present at the taking of all the evi- 
dence in all the cities where it was taken, duly and 
properly objected to all such evidence as to said al- 
leged nicknames, because it was irrelevant, immate- 
rial and wholly outside the pleadings. Plaintiff 
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still continued to take evidence of this character un- 
til about noon, or the afternoon of July 29th, when 
plaintiff’s attorneys served affiant with a copy of an 
amendment to their pleadings in the United States 
Patent Office, which they said they proposed to file. 
A copy of said amendment is hereto attached, and 
made a part of this affidavit, marked Exhibit ‘‘A.’’ 
Plaintiff’s attorneys at or about the same time ad- 
vised affiant that they would also apply for leave 
to make a similar amendment to the bills in all the 
other cases, [134] including this one, and that they 
intended to include in said amendments a charge also 
covering the word ‘‘Dope.’’ A copy of the precise 
amendments they proposed to make, however, was 
not served upon the defendants or their attorneys, 
or upon affiant, until plaintiff had taken practically 
all its evidence in chief. 

Plaintiff then proceeded to take practieally all its 
evidence in chief, except the evidence of certain ex- 
perts as to the ingredients of plaintiff’s product, ete. 
Plaintiff examined a vast array of witnesses from 
various parts of the country in Atlanta, Mobile, New 
Orleans, Dallas and Chicago, as to what they meant 
and understood, and as to what they thought the pub- 
he meant and understood, by the words ‘‘ Dope’’ and 
‘*Koke’’ when used in asking for soft drinks at soda- 
fountains, the purpose of the questions being to 
prove that *‘Dope”’ and ‘‘Koke’’ are nicknames for 
plaintiff’s product. All this evidence was taken 
over the objection of defendants and against their 
consent. Still plaintiff did not apply for leave to 
amend its bill in this cause, or in any of the other 
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causes, and did not present defendants with a copy 
of the proposed amendments, until practically all its 
evidence on the questions raised by these amend- 
ments had been taken, and until after defendants 
time for taking evidence had begun to run. 

When plaintiff began to introduce said evidence as 
to said alleged nicknames, affiant and defendants’ 
other attorneys were surprised, as they had prepared 
the defense along other and different lines to meet 
the case made by the original bill, and were not pre- 
pared to cross-examine the witnesses on this feature. 
When the case, as to this feature, was sufficiently un- 
folded to enable affiant and defendants’ other attor- 
meys to see the plaintiff’s new line of attack, they 
had neither the time nor the opportunity to prepare 
for a proper cross-examination of these witnesses, 
because there was no let-up in the taking of the 
[135] evidence until it was practically all taken, 
and affiant and defendants’ attorneys were con- 
stantly on the road, traveling from city to city tak- 
ing the evidence, and this occupied their entire time. 
Neither affiant nor defendants’ other attorneys 
assisting in the cross-examination, had any oppor- 
tunity to investigate either the law or the facts with 
reference to these alleged nicknames, or any oppor- 
tunity to gather material for cross-examination, or 
to shape their line of defense or their line of cross- 
examination to meet the new turn of events. Dur- 
ing the first several days of the taking of this 
evidence, affiant merely objected to the evidence as 
to the alleged nicknames and did not attempt to 
cross-examine the witnesses on that feature, so that 
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a number of the plaintiff’s nickname witnesses got 
by without any cross-examination at all on that sub- 
ject. Later, when plaintiff’s attorneys served affiant 
with a copy of the amendment they proposed to file 
in the Patent Office, affiant did attempt a very 
meagre and cautious cross-examination of some of 
the witnesses on the question as to nicknames, but as 
he had had no notice prior to leaving home and going 
on the road that plaintiff would attempt to make out 
a case upon the nickname theory, and as he had had 
no opportunity to investigate either the law or the 
facts as to said alleged nicknames, his cross-examina- 
tions were necessarily so meagre and cautious and 
circumscribed, as to amount, in a great many in- 
stances to practically no cross-examination at all. 

Affiant therefore states that, in his opinion, the 
defense in this case will be seriously prejudiced, and 
an injustice will be done to defendants, if the pro- 
posed amendments are permitted to be filed, because, 
if permitted, they will render ail said evidence as to 
said alleged nicknames competent, and the result will 
be a practical denial to defendants of the right to 
cross-examine plaintiff’s witnesses on this feature. 
[136] 

The plaintiff’s evidence already taken in this case 
amounts to about three thousand pages of transcript, 
by far the larger part of which consists of evidence 
as to said alleged nicknames. In the taking of this 
evidence the defendants’ attorneys went to Atlanta, 
Mobile, New Orleans, Dallas and Chicago, and while 
nearly a thousand witnesses were summoned, as 
shown by the notice to take depositions in this cause, 
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one hundred and nineteen witnesses were actually 
put upon the stand from various parts of the coun- 
‘try. Copies of this evidence will be filed in the cases 
at New Orleans, Dallas, Phoenix, St. Louis, and 
‘Washington, thus, making in all fifteen thousand 
pages of transcript. When the records are printed 
for the various courts of appeals, there will be fifteen 
thousand pages to be printed, and, at the rate of 
$1.00 a page this will run the costs up to the pro- 
digious sum of $15,000. And this is merely part of 
plaintiff’s evidence in chief. If the defendants are 
compelled to repeat the process and to examine the 
whole body of the people, as the plaimtiff did, to 
‘discover what they mean and understand by these 
alleged nicknames, the record will become so vol- 
uminous and the costs will become so great that if the 
defendants were cast in this court they would rather 
not appeal the case than to pay the cost of printing 
such a transcript. The defendants had no reason to 
anticipate the taking of any such vast amount of evi- 
‘dence under the allegations of the original bill, and 
sno such volume of evidence would have been neces- 
sary, in affiant’s opinion, under the allegations 
thereof. 

The evidence taken in this case shows that all the 
facts with reference to these alleged nicknames were 
well known to the plaintiff before, and at the time 
when, it drafted and filed its original bill in this 
cause. It shows that plaintiff had some ten or 
twelve detectives, or ‘‘investigators,’’ in the field for 
[137] a year or more before the filing of the bill 
in this cause gathering this evidence, and that these 
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detectives or ‘‘investigators’’ had made daily reports 
in writing, setting out even the minute details of the 
evidence. These reports were used in a good many 
instances by the witnesses, during the taking of the 
evidence, to refresh their recollections (some of the 
mwitnesses actually reading their evidence into the 
record from these reports), and plaintiff’s attorneys 
used said reports as a guide in examining the wit- 
nesses. It seems, therefore, that what the witnesses 
‘would testify to as to these alleged nicknames was 
‘well known to the plaintiff, and that the evidence 
which the plaintiff has taken as to these alleged nick- 
names is exactly what the plaintiff knew it would be 
at the time it drafted and filed its original bill in 
this cause. 

The evidence already taken, except as to the al- 
Jeged nicknames, is squarely within the issues pre- 
sented by the original bill and tends directly to sus- 
tain the allegations thereof, and, if it is worthy of 
‘belief and is not rebutted, is amply sufficient to 
warrant the court in granting the relief prayed for 
in the original bill. The evidence as to the alleged 
nicknames was entirely outside the issues as they 
existed when plaintiff’s evidence was taken, and as 
they now exist, and was entirely irrelevant. It was 
objected to on this ground but that did not phase 
the plaintiff. Affiant verily believes therefore, that 
the plaintiff was not surprised by this evidence, and 
it did not turn out contrary to the plaintiff’s expecta- 
tions; but, on the other hand was exactly what plain- 
tiff knew it would be when it drafted and filed its 
original bill in this cause. 

In view of the facts hereinbefore set forth showing 
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that the plaintiff at the time of the filing of its origi- 
nal bill of complaint well knew what its evidence as 
to said alleged nicknames would be, and notwith- 
standing the allegations of said [138] original bill 
prepared its case, summoned its witnesses, and took 
all of its evidence upon that theory before serving 
defendants with a copy of its proposed amendments; 
affiant verily believes and states the facts to be that 
to permit said amendments would be to give to plain- 
tiff an unfair and unconscionable advantage and 
would seriously prejudice defendants’ case in that the 
plaintiff having misled defendants as to the issues 
to be tried, counsel for the latter was unprepared to 
cross-examine plaintiff’s said witnesses and had no 
opportunity during the taking of said testimony of 
preparing for such cross-examination and therefore 
such cross-examination as counsel was able to make 
of plaintiff’s said witnesses was necessarily of such 
haphazard and superficial character as to amount to 
practically none at all. 

Affiant respectfully submits therefore that in all 
fairness the plaintiff ought not to be allowed to 
change the issues raised by its pleadings at this stage 
of the case, and that in the exercise of a sound judi- 
cial discretion leave to amend the bill of complaint 
should not be granted to plaintiff. 

A. B. LITTLETON. 

Subscribed and sworn to before me this 13th day 
of January, 1olo: 

[Seal] GEO. W. LEWIS, 

Clerk. 
By R. HE. L. Webb, 
Deputy. [139] 
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Plaintiff’s Exhibit ‘‘A’’ Attached to Affidavit of A. 
B. Littleton—Amendments to Pleading in 
United States Patent Office. 

In the United States Patent Office. 

THE COCA-COLA COMPANY 

VS 
THE KOKE COMPANY OF AMERICA, 
Opposition No. 1424. 
Before the Examiner of Interferences. 
AMENDMENTS. 

The Coca-Cola Company, by leave duly had and 
obtained, amends its notice of opposition herem m 
the following particulars: 

(1) 

Page 2, line 6, by cancelling the words, “‘but that” 
after the name ‘Joseph Jacobs,*” and imserting the 
following: ‘‘and the said Walker, Candler & Co.” 
and so that the said sentence as amended will read: 
“And the said Walker, Candler & Co., and the said 
Dozier and the said W. Walker in his individual 
Gaupacity,’’ ete. 

(2) 

By inserting at the close of paragraph 5, on page 
4, the following: **That in addition to the trademark 
name Coca-Cola which is very generally used by pur- 
chasers who desire opposer’s beverage, there are also 
used and emploved by the pubhe but never by op- 
poser or any of its predecessors, certain nicknames 
by which opposer’s products are known, asked for 
and [140] identified by purchasers and consumers 
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thereof, and that one of the said nicknames is the 
word “Koke" into which opposer’s trademark 
Coca-Cola has been abbreviated by the public, and 
which said word ‘‘ NKoke’’ is now, and for many years 
has been, and prior to any use thereof by applicant, 
a recognized and commonly and familiarly used 
nickname for Coca-Cola, and the word ‘*Koke’’ has 
been for many years commonly and familiarly 
known and accepted as a nickname for opposer’s said 
beverage, so that a request at a soda-fountain, or 
wherever beverages are on sale, for ‘* Koke’’ 1s under- 
stood to be a specific and definite request for Coca- 
Cola, so intended by the purchaser using such word, 
and so understood by the dealer, and for very many 
vears, and continuously to the present time, the word 
indicates, designates and ideutifies exelu- 


4 


**Koke” 
sively opposer’s product, and means it and nothing 
me) 

(3) 

By inserting the after word ‘*Coca-Cola”* where it 
appears in line 11, page 5, the following: ‘‘and the 
abbreviation and nickname ‘*hoke.’’? By inserting 
in line 18, page os, alter the words, “Trade maine: ™ 
the words “abbreviation thereof and nickname.” 

(4) 

By canceling in lines 24, 25 and 26, on page 5, after 
the word ‘t Noke,”’ the following: ‘‘which said name 
is a deceptive imitation in sound, appearance and 
suggestion of opposer’s said trademark name Coca- 
Cola,’’ and by inserting in lieu thereof the following: 
“which said name is a common and familar abbre- 
viation of opposer's trademark name Coca-Cola, and 
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a commonly and familiarly known and recognized 
nickname for opposer’s said product, and means it 
and nothing else, which, opposer is [141] in- 
formed and believes and states the fact to be, is well 
known to applicant.”’ 
THE COCA-COLA COMPANY, 
By CHARLES H. CANDLER, 
Vice-President. 
FRANK F. REED, 
EDWARD 8S. ROGERS, 
FRANCIS M. PHELPS, 
HAROLD HIRSCH, 
Attorneys for Opposer. [142] 


[Endorsed]: In the District Court of the United 
States, District of Arizona. The Coca-Cola Com- 
pany, CompInt., vs. The Koke Company of America 
et al., Defts. Affidavit. Filed Jan. 18, 1916. 
George W. Lewis, Clerk. [143] | 


In the United States District Court for the District 
of Arizona. 


COCA-COLA COMPANY, 


Plaintiff, 

Ver 
THE KOKE COMPANY OF AMERICA et al., 
Defendants. 


Minute Entry Appearing Under Date of Saturday, 
January 23, 1915. 

Come now the defendants by Messrs. Sloan & 

Westervelt, Esquires, and the plaintiff by J. i. Mor- 

rison, Esquire, and the motion of the plaintiff for 
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leave to amend its bill of complaint on file herein 
and the objections of the defendants to certain in- 
terrogatories which are on file herein are argued by 
counsel and submitted to the Court for its decision 
and judgment thereon, and the same is taken under 
advisement by the Court. [144] 


In the United States District Court for the District 
of Arizona. 


COCA-COLA COMPANY 
Vs. 


KOKE COMPANY OF AMERICA et al. 


Affidavit of Edward S. Rogers. 
State of Illinois, 
County of Cook,—ss. 

Kdward 8. Rogers, being duly sworn, deposes and 
states as follows: 

I am one of counsel for the plaintiff in this pro- 
ceeding. 

The above-entitled proceeding is one of a number 
pending between the parties. 

In the Patent Office of the United States under 
the title Coca-Cola Company v. Koke Company of 
America. This is a notice of opposition, for the 
purpose of opposing the attempted registration by 
the Koke Company of America, of the word Koke. 

Coca-Cola Company vs. Southern Koke Company, 
Limited, James L. Wright and J. C. Mayfield and the 
Crescent City Seltz and Mineral Water Company, 
in the United States District Court for the Eastern 
District of Louisiana. 
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Coca-Cola Company vs. The Koke Company of 
Texas, [145] W. McCarty Moore, J. ©. Van 
Winkle and E. M. Boyd, and George Bender, in the 
United States District Court, for the Northern Dis- 
trict of Texas, Dallas Division. 

Coca-Cola Company vs. Koke Company of Amer- 
iea, J. C. Mayfield, Jr., and J. H. Van Deusen, in the 
United States District Court, for the Eastern Divi- 
sion of the Eastern District of Missouri, at St. Louis. 

These eases are all upon a similar state of facts 
and are based upon the same acts of infringement, 
with the exception of the Patent Office case, which 
does not involve the use of the word ‘‘dope’”’ by The 
Koke Company of America. 

Since the same record is involved in all of these 
eases, it was stipulated and agreed by counsel that 
the testimony be taken together and the same tran- 
script filed in all the cases. 

T understand that Mr. A.B. Littleton has made an 
affidavit to the effect that the evidence in this cause 
was taken before the amendment or notice and that 
chance for proper cross-examination was not given. 

The facts of the matter are that the taking of tes- 
timony on behalf of the plaintiff, in all of the pend- 
ing cases, including this one, was begun at Atlanta, 
Georgia, on July 27, 1914, at the office of Candler, 
Thomson & Hirsch. On July 27th only one witness 
was examined—sS. C. Dobbs, the plaintiff’s vice-pres- 
ident, and his testimony was continued only until 
noon of that day, when an adjournment was taken 
until nine o’clock on July 28th. The adjournment 
was had at the request of counsel for the defendants, 
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one of whom had some engagement [146] and 
was unable to be present on that afternoon. Mr. 
A. B. Littleton, however, was present, and it was at 
his request that the adjournment was had. On the 
28th, Mr. A. B. Littleton was joined by Mr. Jesse 
Littleton, and the testimony of W. L. Sams, George 
J. Martin, F. M. Robinson, Oscar C. Hightower, M. 
Tomlinson, Magnus L. Ramey, Winton H. Troutman, 
Asa G. Candler, John §S, Candler, W. E. Venable, 
C. Howard Candler and D. E. Bolton was taken. 

All of these witnesses were connected with the 
Coca-Cola Company and their testimony and cross- 
examination could in no way have been altered, 
changed or broadened by the averments of the 
amendment. Counsel was present, cross-examined 
the witnesses at great length and was in no way ham- 
pered. 

At the adjournment of the taking of the testimony 
on the 28th, I personally advised Mr. A. B. Littleton 
that the plaintiff proposed to amend the pleadings in 
all the cases, to make a little more specific the gen- 
eral averments concerning infringement and unfair 
competition therein contained, and also to correct 
two mistakes. I stated to Mr. Littleton at that time 
specifically and definitely what amendments were 
proposed and what they would cover, and I immedi- 
ately began the preparation of the amendments. 
The first one to be completed was the amendment 
in the Patent Office proceeding, which I drafted on 
July 29th and forwarded to Washington for filing on 
that day. I attach hereto a copy of a letter which 
I wrote to my Washington associate transmitting 
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the amendment. My recollection [147] is that I 
delivered to Mr. Littleton a copy of the amendment 
referred to in this letter on the date of the letter, 
July 29th. It may possibly not have been until the 
30th but my recollection is that Mr. Littleton was 
given a copy on the 29th. The amendment as filed 
in the Patent Office is in all substantial respects the 
same (except that it contains no averment with re- 
spect to the defendants’ use of the name ‘‘dope’’) 
as the amendments here proposed. 

On July 29th and 30th I prepared the amendments 
in the other cases and copies were delivered to Mr. 
Littleton shortly thereafter. 

To summarize, Mr. Littleton was fully advised on 
July 28th of our intention to amend and the nature 
of the amendments, and on July 29th or 30th he was 
given a copy of one of the amendments and shortly 
afterwards copies of all. He was fully advised of 
the nature and scope of the amendments and his 
cross-examination was in no wise restricted or ham- 
pered. He was given every opportunity to cross- 
examine all of the witnesses whose testimony was in 
any way affected by the amendments and availed 
himself of it fully. The taking of testimony in this 
ease continued from July 27th up to August 18th. 
At every session counsel was present representing 
the defendants and cross-examination was very full 
and complete, and as far as I am able to discern could 
not have been fuller or more complete. 

Amendments the same as those offered here have 
been offered in all of the other cases between the 
Coca-Cola Company and The Koke Company of 
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America and its subsidiaries and officers recited 
above. The amendments have been allowed to be 
filed in every such case [148] after hearing and 
over the objection of counsel for the Koke Company 
of America. In the Patent Office proceeding the 
amendment was first rejected by the Examiner of 
Interferences for jurisdictional reasons. On appeal, 
however, to the Commissioner of Patents, this action 
was reversed and the amendments were all allowed. 
A copy of the opinion of the Commissioner of Pat- 
ents is attached hereto. 

Amendments identical with those here proposed 
have been allowed in the United States District 
Court at St. Louis, in the United States District 
Court at Dallas and the United States District Court 
at New Orleans, all after hearing and objection and 
contest on behalf of the defendants. 

EDWARD 8. ROGERS. 


Subscribed and sworn to before me this 15th day 
of January, 1915. 
[Seal] MARGARET SHEALY, 
Notary Public. [149] 


July 29th, 1914. 
Mr. Francis M. Phelps, 
c/o Messrs. Browne & Phelps, 
Barrister Bldg., Washington, D. C. 
Dear Frank, 

I am enclosing you original and two copies of an 
amendment of Notice of Opposition in the matter of 
the Coca-Cola Co. v. Koke Company of America. 

It has developed in the taking of the evidence that 
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the name ‘‘Koke”’ is the commonly and familiarly 
known nickname for Coca-Cola, and has been for 
many years, and the word as used by the Koke Co. 
of America is to take advantage of this trade situ- 
ation; that the infringement is not so much the imi- 
tation of the name Coca-Cola by ‘‘Koke,’’ as an in- 
fringement of trademark proper by the deceptive use 
of a nickname which is applied to our product. I 
think perhaps the testimony is clearly competent 
under the general averments of the Notice of Opposi- 
tion, but it seems to Mr. Hirsch and myself that there 
should be a specific averment that ‘‘Koke’’ is an 
abbreviation or nickname for Coca-Cola. Therefore, 
I am sending you this amendment, which I would be 
glad if you would ask leave to file, and file. I think 
we are entitled to amend under the equity rules, and 
that the proposed amendment in no way changes 
the general cause of action so as,to divest the Office 
of jurisdiction. 

Please serve notice on Johnson, and bring the mat- 
ter up as soon as you ean, and get leave to file the 
amendment, and file it. I have notified Littleton, 
who is here taking evidence, that we propose to 
amend, and will deliver to him in the morning copy 
of the amendment. 

Sincerely yours, 


R—Enclosures. [150] 
Hearing: os Oy he 
September 1, 1914. 
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In the Umted States Patent Office. 
THE COCA-COLA COMPANY 


v. 
KOKE COMPANY OF AMERICA, 


Opposition No. 1424. 
APPEAL FROM EXAMINER OF 
INTERFERENCES. 
Trademark for Nonalcoholic Beverage, ete. 


Application of Koke Company of America Filed 
June 23, 1913, No. 71,308, Published December 
oh dis. 


Mr. Harold Hirsch, Messrs. Frank F. Reed & Edward 
S. Rogers, and Messrs. F. L. Browne & Francis 
M. Phelps, for The Coca-Cola Company. 

Mr. F. L. F. Johnson, for Koke Company of America. 

Mr. Joseph W. Bailey, of Counsel. 

This is an appeal by The Coca-cola Company from 
the decision of the examiner of interferences refus- 
ing to permit The Coca-Cola Company to amend its 
notice of opposition in the manner set forth in para- 
graphs 2, 3 and 4 of said proposed amendment filed 
August 3, 1914, the purport of which is that users of 
Coca-Cola frequently in ordering Coca-Cola ask for 
it as “‘Koke,’”’ to such an extent that ‘‘Koke’’ has 
become a familiar nickname for Coca-Cola, ete. 

The decision of the examiner of interferences re- 
fusing the amendment seems to be based mainly on 
his opinion that this would set up a new ground of 
opposition, since it would enable The Coca-Cola 
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Company to prove prior use of the term ‘‘Koke.”’ 
[151] 

I do not concur in this opinion of the examiner of 
interferences. The proposed amendment does not 
set up a foundation for The Coca-Cola Company to 
prove its own prior use of the word ‘‘Koke.’’ Its 
testimony, which has been completed, does not tend 
to prove any such proposition. Indeed, at the hear- 
ing the opposer inserted in its proposed notice that 
neither The Coca-Cola Company nor its predecessors 
had ever used this word ‘‘Koke,’’ so that there 1s no 
foundation for the supposed new ground for action 
set up by the examiner of interferences. 

It appears that the purpose of both the original 
notice and the amended notice is broadly the same, 
and while the reasons are stated more fully in the 
amended notice, and in some respects differently 
from those in the original notice, they are in effect 
the same ground of complaint, and the amendment 
to the original notice seems to have been brought in 
good faith to make the notice of opposition corre- 
spond with the details of the testimony (Brainard v. 
Buck, 184 U. 8. 99). 

T can see no valid reason for refusing the Coca-Cola 
Company’s request to amend and the decision of the 
examiner of interferences is reversed. 

J.T. NEWTON, 
First Assistant Commissioner. 
September 5, 1914. [152] 
[Endorsed]: E. U. S. Dist. Court, Arizona. 


Coca-Cola Company vs. The Koke Company of 
America et al. Affidavit of Edward S. Rogers on 
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Application to Amend the Bill of Complaint. Filed 
Jan. 23, 1915. George W. Lewis, Clerk. [153] 


In the strict Court of the United States for the 
District of Arizona. 


IN EQUITY. 


THE COCA-COLA COMPANY 
VS. 


THE KOKE COMPANY OF AMERICA et al. 


Affidavit of Harold Hirsch. 
State of Georgia, 
County of Fulton. 

Before me, an officer duly authorized to administer 
oaths, appears Harold Hirsch, who after being duly 
sworn deposes and says: 

That this deponent isa member of the firm of 
Candler, Thomson & Hirsch, and that said firm has 
charge of the legal affairs of The Coca-Cola Com- 
pany. That this deponent, together with Edward 8. 
Rogers, of Chicago, IIl., is in charge of the litigation 
involved in the above-entitled cause. 

This deponent further “says that the testimony 
heretofore taken in the above-stated case commenced 
on the 27th day of July, 1914, at Atlanta, Ga., with 
Mr. A. B. Littleton as counsel for the defendant and 
this deponent and Edward 8. Rogers, as counsel for 
plaintiff, present at the taking of the testimony. 
That due to the absence of the senior member of the 
firm of Littleton, Littleton & Littleton, and on the 
request of said senior member, the testimony of only 
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one witness was taken on said date, to wit, the 27th, 
that being the testimony of 8. C. Dobbs. 

Deponent further states that on the afternoon of 
the 28th or the morning of the 29th, of July, 
1914, a copy of the proposed amendment in the 
above-stated cause was given to the said A. B. 
Littleton, attorney for the defendant, with [154] 
the statement that that amendment would be 
filed in the Patent Office case, and that similar 
amendments would be filed in each and every case 
wherein similar questions to the one involved in the 
above-stated cause are involved. That the said de- 
fendant, through its attorney, A. B. Littleton, was 
then and there put on notice that the said amend- 
ment similar to the one now offered in this case 
would be filed in each and every case. That at the 
time this notice was given to said defendant, the tes- 
timony of only two or three witnesses were taken. 
Deponent further shows that as soon and as rapidly 
as the amendments could be prepared which said 
amendments followed the one that had been pre- 
sented to said A. B. Littleton, they were immediately 
forwarded to be filed in each and every case involving 
similar issues as the one involved in the above-stated 
case. Deponent further shows that an examination 
of the testimony taken and which is on file in the 
above-stated cause, will show that the question, as 
shown by the amendment, was involved at the time, 
and that while in some places only an objection was 
made to the testimony, in other places witnesses were 
carefully and in some places minutely examined in 
regard the terms ‘‘Dope”’ and *‘Koke.”’ 
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Deponent further shows that the question involved 
in the amendment now offered in this cause has been 
involved in similar amendments offered in the United 
States Patent Office, in the District Court of the 
United States for the Northern District of Texas, in 
the District Court for the Eastern District of Mis- 
souri, and in the District Court for the Eastern Dis- 
trict of Louisiana. That in the case of the amend- 
ment offered in the Patent Office, in Texas and in 
Missouri, arguments have been heard in opposition to 
the allowance of the amendment, and that in each in- 
stance, the amendment now [155] offered in the 
above case has been allowed. 

Deponent further shows that this affidavit is made 
for use by the plaintiff in the application for leave 
to file an amendment. 

And further this deponent saith not. 

HAROLD HIRSCH. 


Sworn to and subscribed before me, this 13 day of 
January, 1915. 
[Seal] LILIAN STANSBURY, 
Notary Public, Fulton County, Georgia. 


{ Endorsements]: E USS. District ous 
Arizona. Coca-Cola Company vs. The Koke Com- 
pany of America et al. Affidavit of Harold Hirsch 
on Application to Amend Bill of Complaint. Filed 
Jan. 23, 1915. George W. Lewis, Clerk. Candler, 
Thomson & Hirsch, Attorneys and Counsellors at 
Law, 902-907 Candler Building, Atlanta, Ga. [156] 


vs. Lne Coca-Cola Company. Loo 


In the United States District Court for the District 
of Arizona. 


No. E.—21 (Phx.). 


THE COCA-COLA COMPANY, 

Complainant, 
VS. 

KOKE COMPANY OF AMERICA, SOUTHERN 
KOKE COMPANY, THE KOKE COM- 
PANY OF TEXAS, THE KOKE COM- 
PANY OF OKLAHOMA, and THE KOKE 
COMPANY OF ARKANSAS, 

Defendants. 


Order Granting Motion to File Amendments to Bill 
of Complaint. 

The Court, having considered the application and 
motion to amend plaintiff’s bill, together with the 
objections thereto,— 

IT IS HEREBY ORDERED that the said ap- 
plication be, and the same is, hereby granted, and that 
complainant be permitted to file said amendment 
herein said leave being granted on such terms as may 
be fixed by this Court in the final decree herein. 

Dated at Tucson, Arizona, this 17th day of Feb- 
ruary, 1915. 

WM. H. SAAWTELLE, 
Judge of the United States District Court for the 
District of Arizona. [157] 


[Endorsements]: In the United States District 
Court for the District of Arizona. The Coca-Cola 
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Company, Complainant, vs. .koke Company of 
America, Southern Koke Company, The Koke Com- 
pany of Texas, The Koke Company of Oklahoma, and 
The Koke Company of Arkansas, Defendants. 
Order. Filed Feb. 17, 1915. George W. Lewis, 
Clerk. [158] 


In the United States District Court for the District 
of Arizona. 


No. E21 (PHX.). 


THE COCA-COLA COMPANY, 
Plaintiff, 
ve. 


KOKE COMPANY OF AMERICA, SOUTHERN 
KOKE COMPANY, THE KOKE COM- 
PANY OF TEXAS, THE KOKE COM- 
PANY OF OKLAHOMA, and THE KOKE 
COMPANY OF ARKANSAS, 

Defendants. 


Order Sustaining Defendants’ Objections to 
Interrogatories 1-12. 

In the above-entitled cause, 

IT IS ORDERED by the Court that defendants’ 
objections, as amended, filed to the plaintiff’s inter- 
rogatories 1 to 12, inclusive, filed herein by the plain- 
tiff July 1, 1914, are hereby overruled, and the de- 
fendants, and each of them, will answer said inter- 
rogatories separately and fully, as required by law 
and the rules of this Court. 


Dated at Tucson, Arizona, this 17th day of Feb- 
ruary, 1915. 
WM. H. SAWTELLE, 
Judge of the United States District Court for the 
District of Arizona. [159] 


[Endorsements]: In the United States District 
Court for the District of Arizona. The Coca-Cola 
Company, Plaintiff, vs. Koke Company of Amer- 
ica, Southern Koke Company, The Koke Com- 
pany of Texas, The Koke Company of Oklahoma, 
and The Koke Company of Arkansas, Defendants. 
Order. Filed Feb. 17, 1915. George W. Lewis, 
Clerk. [160] 


In the United States District Court for the District 
of Arizona. 


THE COCA-COLA COMPANY, 
Plaintiff, 
VS. 


THE KOKE COMPANY OF AMERICA, THE 
SOUTHERN KOKE COMPANY, LTD., 
THE KOKE COMPANY OF TEXAS, THE 
KOKE COMPANY OF OKLAHOMA, and 
THE KOKE COMPANY OF ARKANSAS, 
Defendants. 
Amended Bill of Complaint. 

And now comes the plaintiff herein, The Coea- 
Cola Company, and by leave of the Court hereto- 
fore had and obtained, files its Amended Bill of Com- 
plaint herein as follows: 
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The Coca-Cola Company, a corporation.duly or- 
ganized and existing under and by virtue of the laws 
of the State of Georgia and a citizen of the State 
of Georgia, with its residence and principal place 
of business in the City of Atlanta in said State, 
brings this, its Amended Bill of Complaint, against 
Koke Company of Americam, Southern Koke Com- 
pany, Limited, The Koke Company of Texas, The 
Koke Company of Oklahoma and The Koke Com- 
pany of Arkansas. Each of said defendants is a 
corporation duly organized and existing under and 
by virtue of the laws of the State of Arizona and 
each has its office and principal place of business in 
the City of Phoenix, Arizona, and each is a citizen 
of the State of Arizona and is a resident and inhabit- 
ant of the District of Arizona. The jurisdiction of 
this Courtin [161] this suit depends upon the fol- 
lowing grounds, to wit: 

(a) This suit is brought for injunction, prelim- 
inary and perpetual, an accounting of profits and as- 
sessment of damages against the defendants upon the 
ground of their joint and several infringement of the 
trademark of the plaintiff, ‘‘Coca-Cola’’ and for un- 
fair competition on the part of the defendants. 

(b) In this suit there is a controversy between 
citizens of different states, wherein the sum or value 
in controversy, to wit, the value of the trademark 
name ‘‘Coca-Cola”’ and trade insignia of plaintiff for 
which protection is sought and the damages and in- 
jury thereto by the acts of defendants and the profits 
accruing to defendants by their infringing and fraud- 
ulent acts, exceeds exclusive of interest and costs, the 
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sum or value of Three Thousand Dollars. 

(c) This suit is also brought upon the ground of 
the joint and several infringement by the defendants 
in commerce conducted among the several States of 
the United States, and forcign nations of the trade- 
mark ‘‘Coca-Cola”’ of the plaintiff duly registered 
under the Act of Congress of March 3, 1881, in the 
United States Patent Office on January 3, 18938, by 
the plaintiff, and duly registered by the plaintiff in 
the Patent Office of the United States under and by 
virtue of the provisions of the Act of Congress of 
February 20, 1905, entitled, ‘‘An Act to Authorize 
the Registration of Trademarks used in commerce 
with foreign [162] nations, among the several 
States of the United States, and with the Indian 
Tribes, and to Protect the same.’’ Said registration 
relates to articles of merchandise of the same de- 
seriptive properties as the article and merchandise 
upon which and in connection with which the in- 
fringing marks and names used by the defendants 
are employed. 

For its cause of action plaintiff states: 

(1) That prior to the year 1886, J. S. Pemberton, 
of Atlanta, Georgia, began to make, according to a 
secret formula, which is now the sole property of 
plaintiff, a syrup for the manufacture of a refresh- 
ing nonalcoholic beverage, and that prior to the year 
1886 he adopted as the trademark therefor the name 
‘‘Coca-Cola,’’ which was at the date of the adoption 
thereof, as aforesaid, in all respects new, original 
and distinctive and had never before been used. The 
said J. S. Pemberton continued alone to sell his 
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product under the name ‘‘Coca-Cola’”’ until about the 
8th day of July, 1887, when he sold a two-thirds in- 
terest in said business to one, Lowndes, and one, 
Venable, and that the said Pemberton, Venable and 
Lowndes became and continued to be the sole and 
exclusive owners and proprietors of the said secret 
formula, business and goodwill and the trademarks 
connected therewith, and together continuously car- 
ried on said business until about December 14, 1887, 
when the said Venable and Lowndes duly sold, as- 
signed and transferred to one Dozier and one Walker 
their whole interest in the said business and the 
goodwill thereof and in [163] all secrets, formu- 
las, trademarks, trade names and labels used in con- 
nection with the said business, and that said Dozier, 
Walker and Pemberton continued to be the sole and 
exclusive owners and proprietors thereof and to- 
gether continuously carried on said business until 
about the 14th day of April, 1888, when said Pember- 
ton duly sold, assigned and transferred all of his in- 
terest in the said secrets, formulas, business and the 
goodwill thereof and all trademarks and trade names 
used in connection therewith to Walker, Candler & 
Co., a copartnership composed of W. Walker, A. G. 
Candler and Joseph Jacobs, and that the said 
Walker, Candler & Co. and Dozier and said W. 
Walker, in his individual capacity, became and con- 
tinued to be the sole and exclusive proprietors of 
said business and in the goodwill thereof and in all 
secrets, formulas, trademarks, trade names and 
labels used in connection with said business and to- 
gether continuously carried on said business until 
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about the 17th day of April, 1888, when said W. 
Walker and said Dozier duly sold, assigned and 
transferred to A. G. Candler one-half of their two- 
thirds interest in said business and in the goodwill 
thereof and in all secrets, formulas, trademarks, 
trade names and labels used in connection therewith, 
and that the said Walker and Dozier, A. G. Candler 
and Candler & Co. became and continued to be the 
sole and exclusive owners and proprietors of the said 
business and the goodwill thereof and of all formu- 
las, trademarks, trade names and labels, and_to- 
gether continuously [164] carried on said busi- 
ness until about the 30th day of August, 1888, when 
the said W. Walker and the said Dozier sold, as- 
signed and transferred to A. G. Candler all of their 
remaining interest in the said business and in the 
goodwill thereof and all formulas, trademarks, trade 
names and labels used in connection with the said 
business, and that the said Walker, Candler & Co., 
and A. G. Candler became and continued to be the 
sole and exclusive owners and proprietors of the said 
business and the goodwill thereof and of all secrets, 
formulas, trademarks, trade names and labels used 
in connection therewith and together continuously 
carried on said business until on or about the 22d 
day of April, 1891, when the said Walker, Candler 
& Co. duly (sold, assigned and transferred to Asa G. 
‘Candler who is the same person as A. G. Candler 
above referred to), all of their right, title and inter- 
est in said business and in the goodwill thereof and 
any and all trademarks, trade names and labels used 
in connection therewith, and that the said Asa G. 
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Candler became and continued to be the sole and ex- 
clusive owner and proprietor of said business and 
the goodwill thereof and of all trademarks, trade 
names and labels connected therewith, and continu- 
ously carried on said business until about the 22d 
day of February, 1892, when the said Asa G. Cand- 
ler duly sold, assigned and transferred to plaintiff 
all of his right, title and interest in and to said busi- 
ness and in the goodwill thereof [165] and in all 
secrets, formulas, trademarks, trade names and 
labels used in connection therewith, and that plain- 
tiff has since continued to be the sole and exclusive 
owner and proprietor of said business and the good- 
will thereof and of all secrets, formulas, trademarks, 
trade names and labels and has continuously owned 
and conducted the said business, goodwill, secrets, 
formulas, and owned and used said trademarks, 
trade names and labels down to the present time and 
is now conducting and using the same. Said for- 
mula and process for the manufacture of said bev- 
erage styled ‘‘Coca-Cola’’ was new and original and 
invented and discovered by said Pemberton and has 
at all times been kept and conserved by plaintiff, its 
predecessors and their employees as a trade and busi- 
ness formula, process and secret, and is now a secret 
formula and process and not known to the public or 
others than said plaintiff and its officers and em- 
ployees and the predecessors of plaintiff. 

(2) That continuously and without interruption 
plaintiff and its predecessors, during the period 
aforesaid from prior to 1886 to this date, have manu- 
factured, marketed and sold syrups made under and 
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in accordance with said secret formula and process 
to be used in making a tonic beverage and that since 
the inauguration of said business, prior to the year 
1886 by plaintiff’s predecessors, as alleged in the pre- 
ceding paragraph, said name ‘‘Coca-Cola’”’ has been 
continuously used as a trademark name for the prod- 
ucts so made and sold by plaintiff and its said prede- 
cessors, which said [166] trademark name was at 
the date of its adoption by plaintiff’s predecessors 
aforesaid, in all respects new, characteristic and dis- 
tinctive and had never before been used. Said trade- 
mark name ‘‘Coca-Cola’”’ was at the outset and 
always has been and is now, new, characteristic and 
distinctive and was adopted and has been used for 
the purpose of distinguishing the product of plain- 
tiff and its predecessors from the similar products 
of others, and the said trademark name does now 
identify and distinguish the said product. 

That in addition to the trademark name Coca-Cola, 
which is very generally used by purchasers who de- 
sire plaintiff’s beverage, there are also, used and 
employed certain nicknames by which plaintiff’s 
product is known, asked for and identified by pur- 
chasers and consumers thereof. That one of the 
said nicknames is the word ‘‘ Koke”’ into which plain- 
tiff’s trademark name Coca-Cola has been abbrevi- 
ated by the public, and another of said nicknames 
is the word ‘‘Dope,’’ and said words ‘‘Koke”’ and 
‘Dope’? and each of them, are now and for many 
years past have been, and prior to the application 
of either of them to any other beverage, recognized 
and commonly and familiarly used nicknames for 
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Coca-Cola, and the words ‘‘Koke”’ and ‘‘Dope”’ and 
each of them have been for many years commonly 
and familiarly used nicknames for plaintiff’s said 
beverage, so that a request at a soda-fountain or 
wherever beverages are on sale, for ‘‘Koke’’ or 
‘‘Dope”’ is understood to be a specific and definite 
request for Coca-Cola, so intended by the purchaser 
using such word, and so understood by the dealer, 
and for very many years, and continuously to the 
present time, and [167] before the application of 
said words ‘‘Koke”’ or ‘‘Dope,’’ or either of them, 
to any other beverage whatsoever, the said words 
‘‘KKoke”’ and ‘‘Dope”’ indicated, designated and iden- 
tified, and now indicate, designate and identify ex- 
clusively plaintiff’s said product, and mean it and 
nothing else. 

(3) Plaintiff further states that after it had be- 
come so vested with and entitled to the sole and ex- 
clusive right to the use of the said trademark Coca- 
Cola, and was the owner thereof, as its trademark, 
plaintiff did, on the 14th day of May, 1892, duly 
apply to the United States Patent Office for registra- 
tion of the said trademark Coca-Cola and thereupon, 
did make the statement and declaration required by 
law for such registration, and did show that said 
trademark had been used by the plaintiff and its 
privies in title for a tonic syrup or beverage in com- 
merce between the States of the United States, and 
with foreign nations, and complied in all respects 
with the Act of Congress of March 3d, 1881, entitled, 
‘“‘An Act to Authorize the Registration of Trade 
Marks and Protect the Same,’’ and complied with all 
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the regulations of the Commissioner of Patents in 
that behalf, and thereupon, on the 31st day of Janu- 
ary, 1893, the registration of the said trademark 
Coca-Cola was duly allowed for nutrient or tonic 
beverages, and certificate of registration thereof was 
granted to plaintiff, dated January 31st, 1893, which 
said registration and certificate thereof are still in 
full force and effect, and wholly unrevoked and un- 
canceled. A copy of the said Certificate of Regis- 
tration is attached hereto marked Exhibit ‘‘A’’ #1. 
[168 ] 
o 

Plaintiff further states that after it had become 
so vested with and entitled to the sole and exclusive 
right to use the said trademark ‘‘Coca-Cola’’ and 
was the owner thereof as a trademark for svrups for 
the manufacture of beverages, plaintiff did, on April 
22, 1905, under and by virtue of the Act of Congress, 
approved February 20, 1905, duly apply to the 
United States Patent Office for the registration of 
the said trademark ‘‘Coca-Cola’’ and thereupon did 
make the statement and declaration required by law 
for such registration and did show that said trade- 
mark had been used by plaintiff and its predecessors 
as a trademark for tonic beverages and syrups for 
the manufacture of such beverages in commerce 
among the several States of the United States and 
with foreign nations and the Indian tribes and com- 
plied in all respects with the statute in that case made 
and provided and the regluations of the Commissioner 
of Patents, and thereupon, on the 31st day of Octo- 
ber, 1905, registration of the said trademark *‘‘Coca- 
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Cola’? was duly allowed for tonic beverages and 
syrups for the manufacture of such beverages, and a 
certificate of registration thereof was granted to 
plaintiff, dated October 31, 1905, and numbered 
47,189, which said registration and the certificate 
thereof are still in full force and effect, wholly un- 
revoked and uncanceled. <A copy of the certificate 
of such registration is hereto attached, marked Ex- 
[pal aing Bk 

And by virtue of the premises and by virtue of 
the said registrations aforesaid, plaintiff is entitled 
[169] to the sole and exclusive right, both gen- 
erally and specially in commerce among the several 
states, in foreign commerce and in commerce with 
the Indian tribes, to use and employ the trademark 
name ‘‘Coca-Cola’”’ or any like word as a trademark 
for and upon the said products and articles afore- 
said, and upon merchandise of substantially the same 
descriptive properties and that such right of plain- 
tiff has been generally acknowledged and acquiesced 
im by the trade and public. 

(4) Plaintiff’s product is in the form of a syrup 
for the manufacture of a refreshing nonalcoholic 
beverage, and is made by plaintiff and in some in- 
stances furnished to bottlers, who under authority 
from plaintiff and under the supervision and control 
of plaintiff add aerated water thereto, making an 
aerated beverage, which is then bottled and sold to 
dealers and consumers under a distinctive and iden- 
tifying label and bottle bearing plaintiff’s said 
trademark ‘‘Coca-Cola.’’ Said syrup also is sold and 
supplied by plaintiff to soda dispensers and is by 
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them, under the direction and instruction of plain- 
tiff, mixed with water for consumption at soda- 
fountains. Plaintiff furnishes as a receptacle for 
its said syrup to soda dispensers a distinctive and 
characteristic display dispensing bottle or decanter. 
Plaintiff’s said trademark name ‘‘Coca-Cola”’ is 
used by it upon labels attached to the receptacles 
containing said syrup and upon labels attached to 
the bottles containing the aerated beverage made 
from plaintiff’s said syrup and put out by bottlers 
authorized by plaintiff and has always been printed 
and displayed in a characteristic and distinctive 
style of lettering. [170] Plaintiff’s svrup has cer- 
tain peculiarities of taste, color and appearance and 
is and long has been marketed by plaintiff in barrels 
or kegs, painted with a particular shade of red and 
readily distinguished by reason thereof, and marked 
with labels bearing conspicuously the trademark 
name ‘‘Coca-Cola,’’ and that plaintiff’s svrup has a 
characteristic and distinctive appearance due to the 
color thereof, which is arbitrary, unusual, unneces- 
sary and was originally adopted and is now used 
as a means of distinguishing plaintiff’s product from 
similar products of others, and that said color does 
in fact so identify and distinguish plaintiff’s product 
in the mind of dealers, buyers, users and the public 
generally. 

(5) Plaintiff’s said product as dispensed to the 
public is a refreshing, nonalcoholic beverage, and 1s 
and has been very extensively advertised by plaintift 
at an enormous expense and is well and favorably 
known throughout the United States, and the trade- 
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mark name ‘‘Coca-Cola’’ as the name thereof has 
long possessed and now has a great value and plain- 
tiff’s product sold thereunder is a meritorious and 
valuable article of merchandise, and that the said 
trademark name ‘‘Coca-Cola,”’ the said nicknames 
therefor ‘‘ Koke”’ and ‘‘Dope,”’ the original and dis- 
tinctive style of lettering used therefor, the said 
distinctive color, appearance and characteristics of 
the said syrup, the barrels or kegs in which the same 
is contained, distinctively colored red as aforesaid, 
the distinctive dispensing bottles or decanters and 
the distinctive and characteristic labels above re- 
ferred to, and the distinctive bottles and labels con- 
taining the said [171] aerated beverage made 
from plaintiff’s syrup and put up in such bottles 
with said labels by and under the authority of plain- 
tiff, each by itself and all in combination, identify 
and distinguish plaintiff’s said product and point 
exclusively to plaintiff as the origin thereof. Plain- 
tiff has also and does use said trademark name 
‘*Coca-Cola”’ in the peculiar and distinctive style and 
colors on its stationery, letter-heads, bill-heads, and 
envelopes, circulars and price lists. 

(6) That the defendant Koke Company of Amer- 
ica, is a corporation of the State of Arizona, and was 
organized about September 15, 1911 and thereafter 
proceeded, at the city of St. Louis, Missouri, through 
its agents to manufacture an extract in unnecessary 
and deliberate imitation in color and appearance of 
plaintiff’s Coca-Cola syrup, but different therefrom 
and greatly inferior thereto, and said extract is by 
said defendant, Koke Company of America, at St. 
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Louis, placed in barrels deliberately and purposely 
colored a peculiar shade of red in imitation of plain- 
tiff’s distinctively colored barrels. Said extract 
is designated by said defendant sometimes as 
‘‘Koke’’ and sometimes as ‘‘Dope,’’ and is sold and 
distributed under said names by it, which said name 
‘‘Koke’’ is a common and familiar abbreviation of 
plaintiff’s trademark name Coca-Cola, and it and 
the said name ‘‘Dope”’ each are commonly and famil- 
larly known and recognized nickname for plaintiff’s 
said product, and mean it and nothing else. That 
the defendant, Koke Company of America sells and 
ships from the City of St. Louis said imitative ex- 
tract usually under the said name ‘‘Koke,’’ and in 
said imitated barrels, to the defendants, [172] 
Southern Koke Company Limited, The Koke Com- 
pany of Texas, The Koke Company of Oklahoma, 
The Koke Company of Arkansas, each of which is 
a corporation of the State of Arizona, Southern 
Koke Company, Limited, operating and doing busi- 
ness in the City of New Orleans, and the Koke Com- 
pany of Texas operating and doing business in the 
City of Dallas, Texas. The said extract is by said 
last-named corporations, used as a basis for making 
a syrup for sale to soda-fountains and bottlers from 
which syrup and aerated beverage can be made and 
is made, which said syrup resembles Coca-Cola syrup 
made by plaintiff, in color, taste and appearance 
and which said syrup so made from said extract by 
the defendants, Southern Koke Company, Limited, 
The Koke Company of Texas, The Koke Company 
of Oklahoma, The Koke Company of Arkansas, 
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is ealled and styled ‘‘Koke’’ and ‘‘Koke Syrup,”’ 
‘‘Dope”’ and ‘‘ Dope Syrup,’’ and is put up in barrels, 
decanters and dispensing bottles, similar in shape, 
size and color to the barrels, decanters and dispens- 
ing bottles used by plaintiff for Coca-Cola syrup 
and marked with the word ‘‘Koke’’ in style similar 
to the style of Coca-Cola as used by plaintiff upon 
said receptacles and which said imitative syrup and 
the said beverage are by said defendants and dealers 
who purchase from them, sold, substituted and 
palmed off as and for Coca-Cola syrup and beverage, 
and that said defendants, as a matter of fact, do sell, 
substitute and palm off the said syrup and extract as 
Coca-Cola and as and for plaintiff’s said Coca-Cola 
syrup, and that the said defendants, Koke Company 
of America, Southern Koke Company, Limited, The 
Koke Company of Texas, The Koke Company of 
Oklahoma, and the Koke Company of Arkansas, all 
actively connive at and participate in said fraud, 
substitution [173] and deception. 

(7) That the adoption and use by the said defend- 
ant, Koke Company of America of the words 
‘‘Koke’’ and ‘‘Dope’’ began many years after the 
plaintiff’s said product under the name Coca-Cola, 
and under the abbreviations and nicknames ‘* Koke”’ 
and ‘‘Dope’’? had become widely and favorably 
known, and the said words ‘‘Koke’’ and ‘‘Dope”’ 
were adopted by the said Koke Company of Amer- 
ica, and used by it and the defendants herein, for 
the purpose only of enabling them and dealers whe 
purchased from them, to pass off the said imitative 
product of the defendants and the beverage made 
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therefrom, as and for Coca-Cola, and for the pur- 
pose of taking an unfair and unlawful advantage 
of the reputation of, and demand for, plaintiff’s said 
product; that defendants deliberately and intention- 
ally, and without any need or necessity, make said 
syrup by them designated ‘‘Koke’’ and ‘‘Dope,”’ like 
the Coca-Cola syrup of plaintiff, in color, taste and 
appearance, in order to enable the use and substitu- 
tion thereof as genuine Coca-Cola syrup, and the bev- 
erage made therefrom to be passed off as the genuine 
Coca-Cola beverage; that the form in which the 
said word ‘‘Koke”’ is printed by defendants and ap- 
plied to the product sold by them, is in deliberate 
and designed imitation of the characteristic and dis- 
tinctive form of plaintiff’s manner of printing its 
trademark name Coca-Cola; that the spurious prod- 
uct of The Koke Company of America under the 
said names ‘‘Koke’’ and ‘‘Dope’’ as sold and dis- 
tributed by defendants herein, has in the past, and 
is now being substituted, dispensed and palmed off 
upon the public by the defendants [174] herein, 
and their vendees, as and for plaintiff’s said pro- 
duct; that the use by defendants of the names 
““Koke’’ and ‘‘Dope’’ has in fact, caused deception 
of the public, and is not deceiving the public into the 
belief that the said spurious product is the product 
of the plaintiff, and that the said passing off and de- 
ception are effectuated by the use by said defend- 
ants of the words ‘‘Koke’’ and ‘‘ Dope”’ as apphed to 
the product of the said Koke Company of America, 
which said names, and each of them, are commonly 
and familiarly known and recognized nicknames for 
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plaintiff’s said product, which fact plaintiff is in- 
formed and believes, and states the fact to be, is well 
known to defendants and each of them, and said 
words were adopted and used by the said defendants 
for the purpose of substituting, passing off and de- 
ception, and for no other purpose; and to enable 
dealers and dispensers to substitute and pass off the 
said spurious product of the Koke Company of 
America when the plaintiff’s produce is asked for, 
either by the name Coca-Cola, or by its recognized, 
familiarly known and commonly used nicknames, 
and the said deception and passing off are aided by 
the fact that said syrup under the names ‘‘Koke”’ 
and ‘*‘Dope’’ is placed by said defendants in barrels 
colored red, in imitation of plaintiff’s distinctive 
barrels, and so furnished both to soda-fountain 
stands, dispensers, and to bottlers, for manufacture 
into an aerated beverage, which said aerated bev- 
erage when sold, is sold under the name of ‘‘ Koke’”’ 
or ‘‘Dope,’’ and that [175] defendants have ap- 
plied to aerated products put up under their alleged 
authority and made from said syrup produced by 
the Koke Company of America, labels in imitation of 
plaintiff’s distinctive labels, upon the aerated Coca- 
Cola made by both plaintiff and authorized bottlers 
from genuine Coca-Cola Syrup, and that the said 
syrup product of said Koke Company of America so 
used is unnecessarily and fraudulently colored in 
imitation of the distinctive color of plaintiff’s 
product. Said defendants also, furnish to soda- 
fountain dispensers, dispensing bottles or decanters 
in deliberate imitation of plaintff’s distinctive dis- 
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pensing bottles or decanters. 

Exhibit ‘‘B”’ hereto is a photograph which shows 
a bottle bearing plaintiff’s label containing the 
aerated beverage produced under plaintiff’s au- 
thority from genuine Coca-Cola syrup, side by side, 
with a bottle containing an aerated product made 
from the syrup ‘‘Koke’”’ put up and labeled under 
alleged authority of defendant, Koke Company of 
America, by the defendant, Southern Koke Com- 
pany, which is the Arizona corporation above named 
as the Southern Koke Company, Limited, defendant 
herein. Said bottled Koke bears a label in imitation 
of plaintiff’s distinctive label and shows the decep- 
tive word Koke printed thereon in said imitated type 
and form of lettering. Attached hereto as Exhibit 
‘“C”’ is a photograph of plaintiff’s distinctive dis- 
pensing bottle or decanter and defendant’s imitated 
dispensing bottle. 

(8) Defendants state to both the bottlers and 
dispensers of the syrup sold by the said defendants 
under the [176] names ‘‘Koke”’ and ‘‘Dope”’ that 
said syrup is made under the same syrup formula as 
Coca-Cola syrup, and by one who is acquainted there- 
with, and was at one time interested in said formula, 
all of which statements are false, and known to de- 
fendants to be false, and said defendants advise and 
instruct said bottlers of said product designated by 
them ‘‘Koke’’ and ‘‘Dope”’ and retail purchasers of 
the same, and retail dealers buying and selling the 
same, and also, dispensers thereof, to sell, substitute 
and palm off on buyers for use and consumption ask- 
ing for and intending to purchase the genuine Coca- 
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Cola, either under the trademark name Coca-Cola, 
or some recognized, commonly used and familiarly 
known nickname thereof, the said beverages made 
from the syrup of the defendant, and designated by 
them ‘‘Koke’’ and ‘‘Dope,’”’ and said retailers and 
dispensers follow said instructions and do deceive 
buyers, and users, and substitute and palm off de- 
fendant’s said product as and for the genuine pro- 
duct of the plaintiff. That it is the intention and 
design of the said defendants manufacturing and 
distributing said imitative and spurious product un- 
der the names ‘‘Koke”’ and ‘‘Dope,’’ and each of 
them, by and through the use and employment of 
said words ‘‘Koke”’ and ‘‘Dope,’”’ the said spurious 
and imitative syrup, and the aforesaid simulated re- 
ceptacles, labels, styles, signs and devices adopted 
and employed in connection therewith, to enable re- 
tail dealers and dispensers who are supplied there- 
with, to substitute and pass off the spurious bever- 
age made from said spurious syrup, In response to 
requests for, and as the genuine Coca-Cola beverage, 
and that such substitution and passing off have been 
and are successfully and constantly accomplished 
[177] by such retail dealers and dispensers, and 
purchasers and consumers are thereby deceived and 
defrauded. That it is also, the intention and design 
of said defendants manufacturing and dispensing 
said imitative and spurious syrup, and of said de- 
fendant engaged in aerating and bottling the spuri- 
ous beverage made therefrom, that through and by 
the use of the said words ‘‘Koke”’ and ‘‘Dope,”’ and 
the said imitative and spurious syrup, and the afore- 
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said simulated receptacles, bottles, caps, styles, la- 
bels and signs and devices, adopted and employed as 
aforesaid, to enable retail dealers supplied with said 
aerated beverage put up in said bottles bearing said 
names “‘Ixoke”’ and ‘‘Dope,”’ and dressed up in the 
fraudulent and deceptive style aforesaid, thereby to 
substitute and pass off, 1n response to inquiries for 
plaintiff’s product, and as and for the plaintiff’s pro- 
duct, said spurious aerated bottled beverage, and 
that through and by the means aforesaid, said substi- 
tution and passing off have been and are syvstematic- 
ally and constantly accomplished, by such retail deal- 
ers and purchasers, and consumers are thereby de- 
ceived and defrauded. 

(9) The Koke Company of America claims to have 
secured, or now to own certain alleged registration 
in the United States Patent Office, of the words 
‘‘Koke”’ and ‘‘Dope,’’ which said registrations were 
secured in fraud of plaintiff's rights, and said Koke 
Company of America, and its emissaries, including 
the defendants herein, threaten dealers in Coca-Cola, 
who dispense and sell Coca-Cola in response to the 
universally known and commonly used nickname 
therefore, [178] ‘‘Koke” and ‘* Dope,” with pros- 
ecution and suit, claimime the words **Woke’’ and 
‘“Dope’’ to be the registered trademarks of The Koke 
Company of America, and that the sale of any bever- 
age other than the product of the Koke Company of 
America, on calls for ‘Kkoke™ and ** Dope” is an im- 
fringement of the alleged rights of The Noke Com- 
pany of America, and of said alleged registrations, 
and that the same is a violation of the Federal laws, 
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and threatening prosecution therefor. That the said 
threats are for the sole purpose of harassing persons 
selling plaintiff's product and damaging and embar- 
rassing plaintiff in its business, and that defendants 
well know and have long known that neither they 
nor the Koke Company of America, have any rights 
in the names ** Koke”’ and ** Dope,”’ but that the same 
are well recognized nicknames of plaintiff’s product, 
universally so understood by the public and recog- 
nized by dealers. 

Plaintiff, therefore, pravs— 

(1) That the said defendants, Koke Company of 
America, Southern Koke Company, Limited, The 
Koke Company of Texas, The Koke Company of 
Oklahoma and the Koke Company of Arkansas, and 
each of them, be made parties defendant hereto, and 
that said defendants, and each of them, be required 
to answer each and every allegation hereim, but not 
under oath, the answer of each of said defendants 
under oath being hereby waived. 

(2) That a hearing may be had herein and the 
plaintiff's rights in the premises be established and 
adjudicated. 

(3) That said defendants, and each of them, their 
officers, servants, agents, employees, attorneys, li- 
censees and assigns, and all acting by or under their 
authority, may [179] be at first during the pen- 
dency of this suit, and afterwards perpetually, en- 
joined and restramed from using or employing i 
connection with the manufacture, advertisement, 
offering for sale, or sale, of any product not being 
the genuine product of the plaintiff, the word ‘*Coca- 
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Cola,’ or any hike word, or the word ** Koke,’’ or any 
like word, or the word ‘‘Dope”’ or any like word, o1 
any name, or nickname, by which plaintiff’s product 
is commonly known; from claiming or asserting any 
night in the name ‘‘Koke”’ or in the name ‘‘Dope,”’ 
or interfering or threatening any prosecution, or in- 
terference with the use thereof as short names or 
nicknames of plaintiff’s product, Coca-Cola; from 
using or emploving or authorizing the use or employ- 
ment of labels, designs or devices identical with or 
like the labels, designs or devices of the plaintiff, 
or the labels, designs or devices now used by the de- 
fendants; from using in connection with the sale or 
shipment any product, not the plaintiff’s, barrels or 
receptacles colored in imitation of the plaintiff’s 
said barrels or receptacles; from stating or repre- 
senting that the svrup made or sold by defendants 
or any of them is made from the same formula as 
Coca-Cola syrup or that defendants or any of them 
may rightfully use or employ the Coca-Cola formula; 
from coloring or otherwise contriving any product 
not the plaintiff’s in such a way as to be calculated 
to induce the belief that the same is the plaintiff’s 
and further, from doing any act or thing, or using 
any name or names, devices, artifices, or contriv- 
ances, Which mav he calculated to represent that any 
product not of plaintiff’s production is the [180] 
genuine ‘Coca-Cola’ of plaintiff. 

(4) That defendants and each of them may be 
required to account to plaintiff for any and all profits 
derived by them by reason of their unlawful conduct 
in the prenuses. 
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(9) ‘That defendants may be required to pay to 
the plaintiff such damages as it may have sustained 
by reason of the defendants’ unlaw conduct. 

(6) That defendants may be required to pay the 
costs of this suit and that plaintiff may be decreed to 
such other and further relief as the court may seem 
just. 

(7) That process of this court issue directed to 
the said defendants, NKoke Company of America, 
Southern Koke Company, Limited, The Koke Com- 
pany of Texas, The IXoke Company of Oklahoma and 
The Koke Company of Arkansas, and each of them, 
conunanding them to be and appear before this Hon- 
orable Court at Phoenix, Arizona, on a day certain 
therein named, there to answer, make and abide the 
iUither order Of mac kcOUnt, 

[Corporate Seal] THE COCA-COLA CO. 

By CHAS. H. CANDLER, V. Pt., 
Plaintiff. 
J. E. MORRISON, 
Solicitor for Plaintiff. 
CANDLER, THOMSON & HIRSCH, 
FRANK F. REED and 
EDWARD 8. ROGERS, 
Of Counsel for Plaintiff. [181] 
State of Georgia, 
County of Fulton,—ss. 

Charles H. Candler, being duly sworn, deposes and 
says that he is vice-president of The Coca-Cola Com- 
pany, plaintiff herein; that plaintiff is a corporation 
and affiant makes this affidavit and verification for it 
and in its behalf and is duly authorized so to do; that 
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he has read the above and foregoing Amended Bill of 
Complaint and knows the contents thereof, and that 


the same is true. 
CHAVS. EL CANDLIER. 


Sworn to and subscribed before me this 31 day of 
me,, LOT. 
[ Notarial Seal] W. A. LANDERS, 
Notary Public, Fulton County, Ga. [182] 
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ONESIES MOST EID Se Oe eT OTa 


THE COCA COLA GOMPANY, OF ATLANTA, GEORGIA. 
TRADE-MARK FOR NUTRIENT OR TONIC BEVERAGES. 


STATEMENT and DECLARATION of Trade-Mark No. 22,406, registered January 31, 1 
Application filed May 14, 1892. 


STATEMENT. 


all whom it may concern: 

Be it known that THe Coca CoLa Com- 
PANY, a corporation organized under the laws 
of the State of Georgia, and located in the 
5 city of Atlanta, Fulton county, in the State 
of Georgia, and doing business in said city of 

Atlanta, has adopted for its use a Trade-Mark 

for a Tonic, Sirup, or Beverage, of whieh the 
following is a full, clear, and exact specifica- 
tion. 

The said trade-mark of said company con- 
sists of the word or words “‘Coea-Cola.” These 
words have been generally written as a com- 
pound word and in the particular form rep- 
resented in the accompanying fae-simile, that. 
is to say, with the lower portion ne tie MIC” 
beginning the word “Coea” extended under 
the entire word, in the form of a dash, and 
the top of the “C™ beginning the word “Cola” 
extended over the letters following in the form 
of adash. Upon the dash of the first °C" satd 
corporation generally has the word “Tradde- 
Mark.” While said corporation prefers to 
form the initial “C's” as just deseribed, and 
25 also to form the word as a compound word, 
yet the word may be altogether as one word, 


To 


10 


or separately as two words, and the dashes 
omitted, without materially altering the ehar 
acter of the said trade-mark, the essential fea: 
ture of which is the word “Coca-CoLa.”’ 

This trade-mark was adopted by the privies 
in title of THE Coca CoLA COMPANY, abont 
the 2sth day of June, 1887, and has been eon- 
tinuously nsed hy them and the said corpo- 
ration since that time. 

The class of merchandise to which this trade- 
mark is appropriated is beverages, and the 
particular goods eomprised in such class on 
which it is used by the said company is nu- 
trient or tonie beverages. It is nsually affixed 
to the goods by either affixing it to the bottles, 
kegs or barrels containing the same, in the 
form of a label, or by printing or stamping 
the same thereon, or by blowing the letters in 
the hottle itself, 


THE COCA COLA COMPANY, 
By ANS AL (Gi, (CORON TOIT, 
President. 
Witnesses: 
JOHN S, CANDLER, 
Wi. A, Tikycoon: 


DECLARATION. 


State of Georgia, county of Fulton, ss: 

Asa G. CANDLER being duly sworn, deposes 
and says that he is president of the corpora- 
tion, the applicant named in the foregoing 

5 statement; that he verily believes that the 
foregoing statement is true; that the said cor- 
poration has at this time a right to the use of 
the trade-mark therein described; that no 
other person, firm or corporation has the right 
to sueh use, either in the identical form or in 
any such near resemblance thereto as might 
be calculated to deeeive; that the trade-mark 


[183] 


10 


is used hy the said corporation in eommerec 
between the United States and foreign nations 
and Indian tribes and partieularly with Can- 
ada, and that the description and fac-similes 
presented for record truly represent the trade- 
mark sought to be registered. 
ASA G, CANDLER 
Sworn and subseribed to before me, a no- 
tary public, this 6th day of May, A. D. 1892. 
[ie Sol WM. A. TLAYGOOD, 
Notary Publie, Fulton County, Georgia. 


(EXHIBIT A #1) 
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TRADE-MARK. 


—— a 


THE COCA COLA COMPANY. 
NUTRIENT OR TONIC BEVERAGES. 


No. 22,406. Registered Jan. 31, 1893. 


te Beecste- , 
ye 


Bes a Diigers! | REE 
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UNITED STATES PATENT OFFICE. 


THE COCA COLA COMPANY, OF ATLANTA. GEORGIA. 
TRADE-MARK FOR TONIC BEVERAGES AND SYRUPS FOR THE MANUFACTURI 
OF SUCH BEVERAGES. 


No. 47,189. 
Application filed April 


Statement and Declaration. 


Oi 


ony 


Registered Oct. 31, 1905 


1905, Serial No. 2,730 


STATEMENT. 


To all whom it may conecrn. 

Be it known that THE Coca CoLaA COMPANY, 
a corporation duly organized under the laws 
of the State of Georgia, and located in the city 
of Atlanta, county of Fulton, in said State, and 
doing business at No. 179 Edgewood avenue, 
in said eity of Atlanta, has adopted for its use 
a trade-mark, of which the following is a de- 
seription, 

The trade-mark of this corporation consists 
of the words “Coca-CoLa.” 

This trade-mark has been continuously used 
in the business of said corporation and those 
from whom it derived its title sinee about the 
28th day of June, 1887. 


The class of merchandise to whieh this trad 
mark is appropriated is beverages, and the pai 
ticular description of goods comprised in sai 
class upon which this trade-mark is used is tom 
beverages and syrups for the manufacture o 
such beverages. 

The trade-mark is generally displayed o 
the paekages containing the goods by placin 
thereon a printed label on whieh the same 3 
shown and by printing or stamping the sam 
thereon or by blowing the letters into the bot 
tles or other containers of the goods. 


THE COCA COLA COMPANY, 
By ASA G. CANDLER, 
Its President. 


DECLARATION. 


State of Georgia, county of Fulton, ss: 

ASA G, CANDLER bemg duly sworn deposes 
and says that he is the president of the eorpo- 
ration the applicant named in the foregoing 
statement; that he believes the foregoing state- 
ment is true; that he believes said corporation 
is the owner of the trade-mark sought to be 
registered; that no other person, firm, ¢orpo- 
ration or association, to the best of his knowl- 
edge and belief, has the right to use said mark, 
either in the identical form or in any such near 
reseniblance thereto as might be caleulated to 
deceive; that said mark is used by said corpo- 
ration in commerce among the several States 
of the United States and all of said States, and 
between the United States and foreign nations 
and Indian tribes, and particularly between 
the United States and the Republics of Mexico 


[185] 


and Cuha, and with Canada and the five civil 
ized tribes of Indians; that the deseriptior 
drawing and specimens presented truly repre 
seut the mark sought to be registered; and tha 
the mark has been in actual use as a trade-mar. 
of the applheant for more than ten years nex 
preceding the passage of the act of Februar, 
20, 1905, and that to the best of his knowledg 
and belief such use has heen exclusive. 
ASA G. CANDLER. 


Subseribed and swern to before me, Z. D 
TIARRISON, Clerk of the supreme court of th 
State of Georgia, this the 17th day of Apri 
1905. 

ae Be, 

Clerk of the Supreme Court of Georgia. 


Z. D. HARRISON. 
[20] 


PIBUMEIE AX, 
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TRADE-MARK. 


No. 47,189. REGISTERED OCT. 31, 1905. 
THE COCA COL COMA Nt 
TONIC BEVERAGES AND SYRUPS FOR THE MANUFACTURE OF SUCH 
BEVERAGES. 


Appheation Filed Apr. 22, 1905. 


4 Lge gl A dealt 


[186] 


182 


Lhe Koke Company of America et al. 


[187] 


[188] 


184 The Koke Company of America et al. 
[Endorsements]: United States District Court for 
the District of Arizona. The Coca-Cola Company, 
Plaintiff, vs. The Koke Company of America, The 
Southern Koke Company, Ltd., The Koke Company 
of Texas, The Koke Company of Oklahoma, and The 
Koke Company of Arkansas, Defendants. Amended 
Bill of Complaint. Service acknowledged 1/5/15. 
Richard E. Sloan, James Westervelt, Solicitors for 
Defts. Filed Feb. 20, 1915, at M. George W. 
Lewis; Clank. By RK. EB. L. Wiebb, Depuix [189i 


In the United States District Court for the District 
of Arizona, 


CO CA-COLA COMPANY, 


Jed api abi, 

we, 
THE KOKE COMPANY OF AMERICA et al.., 
Defendants. 


Minute Entry Appearing Under Date of Saturday, 
March 13, 1915. 

The objections to interrogatories to be propounded 
to the defendants herein are argued by J. 1. Morri- 
son, Esq., upon behalf of the plaintiff and Richard 
E. Sloan, Esq., upon behalf of the defendants. 

Upon motion of the defendant IT IS ORDERED 
by the Court that the defendants be allowed thirty 
davs within wluch to file their answer to the plain- 
tiff’s amended bill of complaint on file herein, in ae- 
cordance with stipulation of counsel. [190] 
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In the United States District Court for the District 
of Arizona, 
No, Ha215 Pies 
COCA-COLA COMPANY, 
Plaintiff, 
ws. 
KOKE COMPANY OF AMERICA, SOUTHERN 
KOKE COMPANY, THE KOKE COMPANY 
OF TEXAS, THE KOKE COMPANY OF 
OLAHOMA, and THE KOKE COMPANY 
OF ARKANSAS, 
Defendants. 
Order Sustaining Defendant’s Objections to 
Interrogatories 1 to 12. 

In the above-entitled cause, 

IT IS ORDERED by the Court that the order here- 
tofore entered herein, dated the 17th day of Febru- 
ary, 1915, overruling defendants’ objections, as 
amended, filed to the plaintiff's interrogatories Le 
12, inclusive, be vacated and that in lien thereof the 
following order be entered herein: 

IT IS ORDERED by the Court that defendants’ 
objections, as amended, filed to plaintiff's interroga- 
tories 1 to 12, inclusive, are hereby sustained. 

Dated at Tucson, Arizona, this 23d dav of March, 
OD. 

WM. H. SAWTELLE, 
Judee of the United States Distiitt Court for the 
District of Arizona. [191] 


186 The Koke Company of America et al. 
[Endorsed]: No. E-21 (Phoenix). In the United 
States District Court for the District of Arizona. 
The Coca-Cola Company, Plaintiff, vs. Koke Com- 
pany of America, Southern Koke Company, The 
IXkoke Company of Texas, The Koke Company of 
Oklahoma, and The Koke Company of Arkansas, De- 
fendants. Order. Filed Mar, 23,1915. George W. 
Lewis, Clerk. By R. E. L. Webb, Deputy. [192] 


In the District Court of the United States for the 
District of Arizona. 
No. 21—IN EQUITY. 
THE COCA-COLA COMPANY 


Nis: 


THE KORE GOMPANY OF AMERICA, Tit 
SOUTHERN IOKE GOMPANY Sia tie 
THE KOKE GOMPANY OF TEXAS, {DE 
KOKE COMPANY OF ARKANSAS, THE 
KOKE COMPANY OF OKLAHOMA. 
Answer to Amended Bill of Complaint. 

THE ANSWER OF DEFENDANTS TO THE 
AMENDED BILL OF CONIA IN) Eiinaie 
TOFORE FILED IN THIS CAUSE. 

Respondents, for answer to so much and such parts 
of the amended bill as they have not heretofore an- 
swered, and as they are advised it is necessary for 
them to answer, say: 

iE 
For answer to paragraph I of the amended bill, re- 


spondents say: 
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They have no knowledge as to whether or not 
plaintiff registered its alleged trademark, **Coca- 
Cola,"’ in the United States Patent Office on Janu- 
ary 3, 1893, as alleged. but, if plaintiff did so register 
it, respondents charge that said registration was 
void, and of no effect because the respondents are ad- 
vised and believe, and accordingly state the fact to 
be, that up to that time neither the plaintiff nor any 
of its predecessors in title, or alleged predecessors in 
title, had ever used said words **Coca-Cola” as a 
trademark for plaintiff's product in commerce with 
any foreign nation, or with any of the Indian tribes, 
and the registration of said mark [193] was 
therefore procured by fraud. 

For further answer to paragraph 1 of the amended 
bill, respondents sav: 

They deny that the bill as amended presents any 
issue of trademark infringement or involves any con- 
troversy with reference to plaintiff's alleged trade- 
mark ** Coca-Cola.”’ and they therefore deny that this 
suit is brought upon the ground of infringement by 
them of plaintiff's alleged trademark, *‘ Coca-Cola,” 
in interstate or foreign commerce, or In Commerce 
with the Indian tribes. 

180 

For answer to the third paragraph of the amended 
bill, respondents say: 

tex, denw that ether the word’ Noke or the 
word “Dope.” was a commonly and familiarly 
known and accepted nickname for plaintiff's prod- 
uct, “Coca-Cola,” prior to the adoption and use of 
said words as trademarks for their product by the 
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respondents and their privies in title. And respond- 
ents deny that the public had abbreviated the name 
Coca-Cola** into the name ‘‘Koke’’ prior thereto, 
and they deny the word ““Koke” is now or ever was 
an abbreviation of the words “‘Coca-Cola.”’ They 
deny that either the word ‘“‘Koke’? or the word 
“Dope” imdicates, designates or identifies exclu- 
sively plaintiff’s said product, ‘‘Coea-Cola,”’ or that 
it ever did so. They deny that a request at a soda- 
fountain, or wherever beverages are on sale, for 
either ‘* Koke’’ or ‘‘ Dope’ is understood to be a 
specific and definite request for plaintiff’s product, 
so intended by the purchaser using the word, or so 
understood by the dealer, and they deny that either 
the word ‘* Koke,”’ or the word ‘‘ Dope,’ means now, 
or ever meant, plaintiff’s product exclusively. [194] 
They deny that the word ‘‘Koke,’’ or the word 
“Dope,” now means, or ever meant, plaintiff’s prod- 
uct at all. On the contrary, neither plaintiff nor 
any of its predecessors, or alleged predecessors m 
title, has ever at any time adopted or used either the 
word ‘* Koke,’’ or the word ‘‘ Dope,’’ in any manner, 
way, shape or form as a trademark, trade name or 
nickname for or designation of, its said product, or 
as an abbreviation of its alleged trademark ‘‘Coca- 
Cola.”’ And neither it nor any of its predecessors, 
or alleged predecessors in title, has ever at any time 
authorized, recogmized or countenanced the use of 
either of said words, ‘‘ Koke’’ or ‘* Dope” as a name 
for, or designation of, its said product. Neither 
plaintiff nor any of its predecessors, or alleged prede- 
cessors 17 title, has ever at anv time affixed either of 
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said words ‘‘Koke’’ or ‘‘Dope”’ to its product, or to 
any packages or receptacles containing its said prod- 
uct, nor has it, or any of its alleged predecessors in 
title, ever advertised its said product in any man- 
ner, shape or form under either of said names 
‘‘Koke”’ or ‘‘Dope”’ or ever applied either of said 
names ‘‘ Koke”’ or ‘‘ Dope”’ to its said product in any 
manner, shape or form, nor has it, or any of its 
predecessors, or alleged predecessors in title, ever 
done anything whatsoever to cause any one to apply 
either of said names ‘‘Koke’’ or ‘‘Dope”’ to its said 
product, or to ask for its said product by either of 
said names, nor has it done anything whatsoever to 
give either of said names ‘‘ Koke”’ or ‘‘ Dope’’ a value 
on the market. On the other hand, both before and 
since the bringing of this suit, plaintiff has con- 
stantly and habitually repudiated said words, as well 
as any and all other words, save and except the 
words ‘‘Coca-Cola,’’ [195] as a trademark, trade 
name or nickname for, or designation of its said 
product, and has notified the public of this repudia- 
tion by extensive advertising and otherwise, and has 
warned the public, through its advertising and other- 
wise, that the only name it claims for its said prod- 
uct, the only name which identifies and distinguishes 
its product in the market, and the only name by 
which its product may rightfully be asked for, is the 
name ‘‘Coca-Cola.’’ Respondents are advised and 
charge that even if plaintiff had ever in fact adopted 
or used either the word ‘‘Ikoke”’ or the word ‘‘ Dope,”’ 
as a trademark, trade name or nickname for, or des- 
ignation of, its said product, or had ever acquired 
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the right to use either of said words in connection 
with its said product, as a name therefor, or desig- 
nation thereof, that right thus acquired would have 
been lost and abandoned by reason of plaintiff’s ac- 
tion in repudiating and abandoning said names, as 
aforesaid, and all other names or nicknames for its 
said product, except the name ‘‘Coca-Cola.’’ Re- 
spondents are advised and charge that if plaintiff 
ever had any right to use either of said names, 
‘“Koke”’ or ‘‘Dope,’’ or to object to the use of them 
by respondents, plaintiff has estopped itself, by its 
action in repudiating said names, and advising the 
public of that fact, from now asserting any such 
right. 
IIT. 

In answer to paragraph IV of the amended bill, 
respondents say: 

That the alleged registration of plaintiff’s alleged 
trademark name, ‘‘Coca-Cola,’’ in the United States 
Patent Office, on the 3d day of January, 1893, and the 
certificate of registration issued therefor, dated Jan- 
uary 31, 1893, are void and of no effect, because 
[196] respondents are informed and believe, and 
accordingly state the fact to be, that plaintiff secured 
the registration of said alleged trademark by fraud, 
in that neither plaintiff nor any of its predecessors, 
or alleged predecessors in title, up to that time had 
ever used the words ‘‘Coca-Cola”’ as a trademark for 
plaintiff’s said product in commerce with any foreign 
nation, or with any of the Indian tribes. 

IV. 

In answer to paragraph V of the amended bill, 

respondents say : 


vs. The Coca-Cola Company. 191 


They deny that either the word ‘‘Koke”’ or the 
word ‘‘Dope,’’ considered either by itself or in com- 
bination with the dress of plaintiff’s said product, 
‘“Coca-Cola,’’ does now, or ever did, identify or dis- 
tinguish plaintiff’s said product or point exclusively 
to the plaintiff as the origin thereof. 

We 

For answer to paragraph VI of the amended bill, 
respondents say : 

They deny that either the word ‘‘Koke,”’ or the 
word ‘‘Dope,’’ is now, or ever was, a common and 
familiar abbreviation of plaintiff’s alleged trade- 
mark name ‘‘Coca-Cola,’’ and they deny that either 
of said words ever meant plaintiff’s product exclu- 
sively. 

Na 

For answer to paragraph VII of the amended bill, 
respondents say: 

They deny that they and their privies in title 
adopted and began to use the names ‘‘Koke’’ and 
‘‘Dope’’ as trademarks for their product after plain- 
tiff’s product had [197] become widely and favor- 
ably known under said names, and they deny that 
plaintiff’s product is now, or ever was, widely or 
favorably known under either of said names. And 
they deny that either of said names does now, or ever 
did, identify or distinguish plaintiff’s said product, 
or point exclusively to the plaintiff as the origin 
thereof. Respondents deny that thev and their 
privies in title adopted and began to use said words 
‘“Koke”’ and ‘‘Dope”’ for the fraudulent purpose of 
enabling their goods to be passed off as and for plain- 
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tiff’s product. Respondents deny that the color of 
plaintiff’s product or the color of its barrels, or the 
character of dispensing bottles alleged to be fur- 
nished to dealers by plaintiff, is now, or ever was, 
distinctive, or does now, or ever did, identify or dis- 
tinguish plaintiff’s product or point exclusively to 
the plaintiff as the origin thereof; but, on the other 
hand, the color of plaintiff’s said product, the color 
of its said barrels, and the character of its dispensing 
_ bottles, as aforesaid, are now, and have been com- 

mon to the trade and in general use by the manu- 
facturers of and dealers in similar beverages for 
many years and during the entire period of time that 
plaintiff and its predecessors, or alleged predeces- 
sors in title, have been manufacturing and selling 
plaintiff’s product. Respondents deny that the 
labels with which their product is labeled are similar 
to the labels with which the plaintiff labels its said 
product. 

AOUIG, 

In answer to paragraph VIII of the amended bill, 
respondents say: 

They deny that they are, or that any of them is, 
engaged in any scheme or plan to pirate upon the 
reputation of plaintiff’s product, or to pass off their 
goods [198] for plaintiff’s good, or to enable deal- 
ers, dispensers or bottlers who purchase from them 
to pass off their product as and for plaintiff’s prod- 
uct, either as an extract or syrup or as an aerated 
beverage. 
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VIDE 

For answer to paragraph IX of the amended bill, 
respondents say: 

They deny that they, or any of them, state to their 
customers that their syrup is made under the same 
syrup formula as that under which plaintift’s prod- 
uct is now made, or that their svrup is made by one 
who is acquainted therewith. It is true, however, 
that respondents do state at times to customers that 
their product is made under the direction of one who 
was formerly acquainted with the original formula 
under which Dr. Pemberton, the originator of Coca- 
Cola, made said product, and who had an interest in 
partnership with Dr. Pemberton in said formula and 
respondents aver that said statements are true. Re- 
spondents deny that they advise or instruct their 
agents, customers, and dealers in their product, to 
pass off the same as and for plaintiff’s product, or 
that they countenance any such practice on the part 
of any of their agents, dealers or dispensers, and re- 
spondents deny that their agents, customers or deal- 
ers do in fact deceive buyers or purchasers of the 
same. Respondents deny that the use by them of 
either the word ‘‘ Koke,’”’ or the word ‘‘ Dope,”’ or the 
manner in which they dress their product, has en- 
abled anyone to pass off their product as and for 
plaintiff’s product, or that any customers have been 
deceived or defrauded by reason thereof. [199] 

ie 

For answer to paragraph X of the amended bill, 
respondents say: 

It is true the Koke Company of America claims 
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to have secured and now to own, certain registrations 
in the United States Patent Office of the words 
‘‘Koke”’ and ‘‘Dope”’ and that the respondents claim 
the right to use said names as licenses under the 
Koke Company of America. It is not true, however, 
that said registrations were secured in fraud of any 
rights of the plaintiff. It is true that the respond- 
ents, for the protection of said trademarks ‘‘Koke”’ 
and ‘‘Dope,’’ have printed warnings on the cards of 
their traveling men, and on their stationery, to the 
effect that the Koke Company of America is the 
owner of said registrations of the words ‘‘ Koke’”’ and 
‘‘Dope,’’ in the United States Patent Office, and that 
any infringement of these registered trademarks will 
render the party infringing them amenable to prose- 
eution; but it is not true that respondents have 
threatened persons selling plaintiff’s product for the 
purpose of harassing them, or for the purpose of 
damaging or embarrassing plaintiff mm its business. 
These statements were printed on the cards and sta- 
tionery of the respondents for the purpose of pro- 
tecting themselves against encroachments upon their 
rights by others, and as a notification to the trade 
of respondents’ rights in the premises. Respond- 
ents believed at the time of printing said statements, 
and now believe in good faith, that said registrations 
are valid, and that respondents’ licensor, the Koke 
Company of America, is the owner of said trade- 
marks ‘‘Koke’’ and ‘‘Dope,’’ and that said Koke 
Company of America and respondents are entitled 
to protection in the Courts of the United States 
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against infringement of them by plaintiff [200] 
or anyone else. 

For further answer to said paragraph X of the 
amended bill, respondents say: 

They have heretofore set up their chain of title to 
their trademark ‘‘ Koke’’ in their answer to the origi- 
nal bill. 

With respect to the trademark ‘‘Dope,’’ respond- 
ents’ title is as follows: 

In about the year 1903, P. L. Houppert and Sam- 
uel H. Worcester, of Birmingham, Alabama, part- 
ners, doing business under the firm name and style 
of ‘‘Houppert & Worcester,’’ having acquired a 
knowledge of the formula from which respondents’ 
predecessors in title had theretofore manufactured 
their extract, syrup and beverage known as ‘‘Koke,”’ 
began to manufacture, market and sell, in interstate 
commerce, an extract, syrup and beverage which 
were substantially identical with the extract, syrup 
and beverage theretofore manufactured and sold un- 
der the name of ‘‘Koke,’’ by respondents’ predeces- 
sors in title, and substantially identical with that 
which the respondents are now manufacturing and 
selling under the name of ‘‘Dope.’’ At the date of 
the adoption of said trademark name ‘‘ Dope,”’ by the 
said partners, as aforesaid, it was in all respects new, 
original and distinctive, and had never before been 
used as a trademark or trade name for merchandise 
of the same descriptive properties, or of the same 
class. Thereafter, said partners, as the sole and ex- 
elusive owners of said trademark ‘‘ Dope,’’ continued 
to manufacture, market and sell in interstate com- 
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merce their said product under said trademark name 
‘Dope,’’ and to label the receptacles containing their 
said product with said trademark name, until about 
the 11th day of May, 1905. On or about said [201] 
date, said partners made an application, statement 
and. verification, in due form, to the United States 
Patent Office for the registration of said trademark 
‘“Dope,’’ as applied to their product. Thereafter, 
said partners, as the sole and exclusive owners of 
said trademark ‘‘Dope,’’ continued to manufacture, 
market and sell, in interstate commerce, their said 
product under said trademark name, ‘‘ Dope,”’’ in re- 
ceptacles labeled with said trademark, until about the 
6th day of June, 1905, when P. L. Houppert pur- 
chased from Samuel H. Worcester all his right, title 
and interest in and to said partnership business, and 
the goodwill thereof, including the formula for mak- 
ing said extract, syrup and beverage and the trade- 
mark ‘‘Dope,’’ and all labels, receptacles, etc., used 
in connection therewith. Said instrument of con- 
veyance was made in writing and duly recorded in 
the United States Patent Office. on or about the 6th 
day of June, 1905. Thereafter, the said P. L. Houp- 
pert became and continued to be the sole and exclu- 
sive owner of said business and the goodwill thereof, 
including said trademark name, ‘‘Dope,’’ and the 
formula for making said product, and continued to 
manufacture, market and sell, in interstate com- 
merce under the name and style of Houppert and 
Worcester, said same product under said trademark 
name ‘‘Dope,’’ in receptacles labeled with said trade- 
mark name until he sold a one-half interest in said 
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business and goodwill and the formula for making 
said product, and the trademark ‘‘Dope”’ to EH. J. 
Smiley, and formed the partnership of Houppert 
and Smiley. Thereafter the said partnership of 
Houppert and Smiley became and continued to be 
the sole and exclusive owners of said business and 
goodwill and of the trademark ‘‘Dope,’’ ete., and 
began and continued to [202] manufacture, mar- 
ket and sell in interstate commerce said same prod- 
uct in receptacles labeled with said trademark until 
about the fourth day of June, 1907. On or about 
said date, the application aforesaid, made on May 
11, 1905, for the registration in the United States 
Patent Office of the said word ‘‘Dope,’’ as a trade- 
mark for said product was dulv granted and said 
name ‘‘Dope,’’ was duly registered in the United 
States Patent Office as a trademark for said product, 
and a certificate of registration was, on or about that 
date, granted to the said Houppert & Worcester, un- 
der the name and style of ‘‘ Houppert & Worcester.”’ 
A copy of said certificate of registration is hereto at- 
tached and made a part of this answer, and marked 
for identification, Exhibit ‘‘A-1,’’ to the same. 
Thereafter, the said Houppert & Smiley, as the sole 
and exclusive owners of said business and goodwill, 
including said trademark ‘‘Dope,’’ and all registra- 
tions of the same in the United States Patent Office, 
continued to manufacture, market and sell, in inter- 
state commerce, said same product under the trade- 
mark ‘‘ Dope,”’ in receptacles labeled with said trade- 
mark until the organization of the National Dope 
Company, a corporation, organized, chartered and 
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existing under and by virtue of the laws of the State 
of Alabama. Thereupon, said Houppert & Smiley, 
by an instrument in writing, for a valuable consid- 
eration, sold, assigned transferred and conveved to 
the said National Dope Company all their right, title, 
claim and interest in and to said business and the 
goodwill thereof, including the formula for making 
said product, and the trademark ‘‘Dope’’ and all 
registrations thereof in the United States Patent 
Office. Thereafter, said National Dope Company 
became and continued to be the sole and exclusive 
owner of said business and goodwill and of said 
trademark [203] ‘‘Dope’’ and all registrations 
thereof in the United States Patent Office, and be- 
gan and continued to manufacture, market and sell 
in interstate commerce said same product in recep- 
tacles labeled with the trademark ‘‘Dope’’ until the 
name of said corporation was changed to that of the 
Birmingham Bottling Company. ‘Thereafter, said 
corporation continued, as the Birmingham Bottling 
Company, to be the sole and exclusive owners of said 
' business and goodwill and of the trademark ‘*‘Dope”’ 
and all registrations thereof in the United States 
Patent Office and continued to manufacture, market 
and sell in receptacles labeled with the trademark 
‘‘Dope’’ until about the 6th day of May, 1913. On 
or about said date, said corporation, by instrument 
in writing, sold, assigned transferred and conveyed 
to S. T. Mayfield and J. C. Mayfield all their right, 
title, claim and interest in and to said business and 
the goodwill thereof, including the formula for mak- 
ing said product ‘‘Dope”’ and the trademark ‘‘ Dope”’ 
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and all registrations thereof in the United States 
Patent Office. P. L. Houppert having died in the 
meantime, and A. E. Campbell and Frank Seiner of 
Birmingham, Ala., having been duly appointed by 
the Probate Court of Jefferson County, Alabama, as 
administrators of the Estate of P. L. Houppert, de- 
ceased, and having qualified as such administrators, 
and as such administrators, having succeeded to 
whatever right, title, claim or interest the said P. L. 
Houppert had in and to said business and the good- 
will thereof, including the formula for making said 
product and the trademark ‘‘Dope’’ and all registra- 
tions thereof in the United States Patent Office. 
Said administrators, for a valuable consideration, by 
an instrument in writing, sold, assigned, transferred 
and conveyed to S. T. Mayfield and J. C. Mayfield, a 
partnership doing [204] business under the firm 
name and style of Mayfield & Mayfield, all right, 
title, claim and interest of the said P. L. Houppert, 
deceased, in and to said business and the goodwill 
thereof, including the formula for making said prod- 
uct, ‘‘Dope,’’ and the trademark ‘‘Dope”’ and all 
registrations thereof in the United States Patent 
Office. Thereafter, the said 8S. T. Mayfield and 
James C. Mayfield, doing business under the firm 
name and style of ‘‘Mayfield & Mayfield,’’ became 
and continued to be the sole and exclusive owners of 
said business and goodwill, and of said trademark, 
‘*Dope,’’ and all registrations thereof in the United 
States Patent Office, and began and continued to 
manufacture, market and sell the extract, svrup and 
beverage made from said formula, in interstate com- 
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merce, under said trademark name, in receptacles 
labeled with said trademark, until about the 26th day 
of December, 1913, when they sold, assigned, trans- 
ferred and conveyed unto the Koke Company of 
America, a corporation, organized, chartered and 
existing under and by virtue of the laws of the State 
of Arizona, all their right, title and interest in and 
to said business and the goodwill thereof, including 
said trademark ‘‘Dope,’’ and all registrations there- 
of in the United States Patent Office, as well as the 
formula for making said product. Thereafter, said 
Koke Company of America became and continued to 
be the sole and exclusive owner of said business. and 
the goodwill thereof, and of said trademark ‘‘ Dope,”’ 
and all registrations thereof in the United States 
Patent Office, and of the formula for making said 
product and began and continued to manufacture, 
market and sell, in interstate commerce, said same 
product under said trademark name ‘‘Dope’’ in re- 
ceptacles labeled with said trademark [205] name, 
‘‘Dope,”’ until the bringing of this suit, and is now 
manufacturing, marketing and selling said product, 
in interstate commerce, under said trademark name, 
in receptacles labeled with said trademark name, and 
now owns and conducts said business, and 1s now the 
owner of said business and goodwill and the formula 
for making said product, and said trademark name, 
and now owns and conducts said business, and 1s now 
the owner of said business and goodwill and the for- 
mula for making said product, and said trademark 
name ‘‘Dope,’’ and all registrations thereof in the 
United States Patent Office. 
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On or about the 30th day of December, 1913, said 
KkKoke Company of America duly granted to the re- 
spondent, Southern Koke Company, Ltd., a corpora- 
tion, organized, chartered and existing under and by 
virtue of the laws of the State of Arizona, an exclu- 
sive license to sell said product, ‘‘ Dope,’’ in the State 
of Louisiana, and elsewhere, and to use said trade- 
mark ‘‘ Dope,”’ in connection therewith, and respond- 
ents were marketing and selling said product at the 
time this suit was brought, and have been marketing 
and selling since that time said product under said 
trademark name, ‘‘ Dope,’’ by virtue of the authority 
granted it under said exclusive license from the 
Koke Company of America. 

x 

Respondents, for further answer, say that the 
‘plaintiff comes into Court with unclean hands, and 
‘should be repelled and denied any relief, because of 
its own vicious, unfair competition with respond- 
ents. Respondents are udvised and believe, and 
accordingly state the fact to be, that the plaintiff now 
has and maintains, and for sometime past has had 
and maintained, a large force of [206] detectives, 
‘‘“investigators,’’ law agents and others agents, and 
‘that this force has been for sometime past, and is 
now, kept constantly in the field and on the road, for 
the purpose of driving respondents from the field of 
competition, destroying their business and establish- 
ing amonopoly. ‘These detectives and agents, under 
‘the authority and by direction of the plaintiff, con- 
stantly maintain a despicable system of espionage 
over respondents and their customers, whereby they 
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and the soft drink trade generally are constantly 
shadowed and kept under surveillance, and their in- 
nermost business secrets and affairs are deliberately 
and stealthily pried into. By these means, the 
plaintiff acquires, and has acquired, a knowledge of 
the condition and affairs of the respondents, the 
names of their customers, the extent of their busi- 
ness and resources, and the plaintiff has, since said 
time used and is now using this information unfairly 
in an attempt to crush respondents. The plaintiff, 
through its said corps of detectives and agents, and 
through its competitor’s customers, including the 
customers of respondents, of the beverage they are 
handling, the quantity thereof, and the manufac- 
turers from whom they purchase the same. Plain- 
tiff’s said agents and detectives, acting under its 
authority and by its direction, go, and have gone, to 
the respondents’ customers and slander and have 
slandered respondents’ business, falsely represent- 
ing to said customers that the respondents’ business 
is dishonest and fraudulent, and that respondents’ 
products, ‘‘Koke’”’ and ‘‘Dope,’’ are dishonest and 
fraudulent products, and only substitutes for plain- 
tiff’s product, ‘‘Coca-Cola,’’ and that they were 
designed, [207] by respondents only to be sold as 
and for plaintiff’s said product, ‘‘Coca-Cola,’’ and 
that if the customers persist in handling respond- 
ents’ product they will be themselves engaging in a 
dishonest business, and participating in and pyractic- 
ing a fraud upon the public; that no one has a right 
to manufacture and sell a syrup, extract or beverage 
similar in color, taste and constituency to plaintiff’s 
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‘product, ‘‘Coca-Cola,’’ except the plaintiff and those 
acting by and under its authority, and that any one 
handling any other similar products, especially re- 
spondents’ product, renders himself amenable to suit 
at the hands of the plaintiff in the Courts of the 
‘United States. And said agents and detectives have 
threatened, and continue to threaten, respondents’ 
dealers and customers with suits for alleged trade- 
mark infringement and unfair competition in the 
Courts of the United States, if they continue to han- 
dle respondents’ product and do not immediately 
agree to quit handling respondents’ product, and 
never again to handle any similar product, in compe- 
tition with plaintiff’s said product. And plaintiff’s 
said agents and detectives, for the sole purpose of 
harassing, annoying and intimidating respondents’ 
customers, and the trade generally, and of destroying 
respondents’ business, stifling competition and creat- 
ing a monopoly, have told and continued to tell 
aespondents’ customers and the trade generally that 
the plaintiff has set aside an enormous sum of money 
for the purpose of prosecuting those who handle 
respondents’ products, and that whether said dealers 
and customers now agree to quit handling respond- 
ents’ product or not, in the end they will be forced 
to give in and handle plaintiff’s product [208] 
exclusively, or be financially ruined, as it would be 
‘a useless undertaking for them to attempt to match 
strength with the plaintiff’s tremendous wealth, 
power and influence. And for the purpose of har- 
assing, annoying and intimidating respondents’ cus- 
tomers and the trade generally, and coercing them 
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to quit handling respondents’ product and to handle 
fplaintiff’s product, exclusively, plaintiff’s said 
agents have informed them of its said system of 
espionage, and have notified them that if they han- 
dle or sell any other syrup or beverage in competi- 
tion with plaintiff’s product, plaintiff’s detectives 
would soon find it out through its spy system, and 
that plaintiff would then visit them with prosecu- 
tions in the Courts, or else decline longer to sell them 
its product, and thus destroy such trade as they may 
have had with customers who happen to desire plain- 
tiff’s product in preference to other similar products. 
Plaintiff has also threatened to discontinue its ad- 
vertising on the walls of buildings owned or leased 
by customers, and thus cut off their revenue from 
these advertisements, if they did not quit handling 
and selling respondents’ product, and sign an agree- 
ment not to handle any other similar product in com- 
petition with plaintiff’s product, and plaintiff has 
threatened the trade with this punishment if they 
should have the temerity to begin to handle and sell 
respondents’ products, or any product similar to 
plaintiff’s said product. And plaintiff has sent its 
local attorneys to respondents’ customers, to offi- 
cially advise them that if they persisted in handling 
respondents’ products, or begin to handle them, they 
will be subject to suit at the hands of plaintiff, and 
[209] said attorneys have so advised respondents’ 
customers and the trade generally, and have endeav- 
ored to scare them into refusing to handle respond- 
ents’ products in the future, and to intimidate them 
into signing a contract to handle plaintiff’s product 
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exclusively. Said attorneys have threatened to 
bring suit against respondents’ customers if they did 
not comply immediately with the plaintiff’s de- 
mands, and in order to further coerce and intimidate 
them, have falsely told them that plaintiff’s corps of 
detectives had secured a mass of convincing evidence, 
proving conclusively that the clerks of said custom- 
ers’ had been substituting respondents’ product as 
and for plaintiff’s product, etc., and that they had 
‘better give in rather than run the risk of being de- 
feated in a law-suit, or of incurring the disfavor of 
the plaintiff. In cases where respondents’ custom- 
lers have refused to be coerced or intimidated by any 
of these means, plaintiff has filed suit against them 
in the Federal Courts for alleged unfair competition 
and trademark infringement. A number of these 
suits have been filed against respondents’ dealers and 
eustomers in different parts of the country, not in 
good faith, or for the protection of any rights of the 
plaintiff, but simply and solely for the effect they 
will have upon the trade, and to further harass, an- 
noy, coerce and intimidate respondents’ customers 
and the trade, and thus destroy respondents’ busi- 
ness. Although one of these suits has been tried out 
on its merits and properly dismissed at the plain- 
tiff’s cost, plaintiff still continues [210] to prose- 
cute other customers of the respondents, and still 
continues to unlawfully harass, annoy, coerce and in- 
timidate respondents’ dealers and customers. By 
these and divers other means, the plaintiff, acting 
through its said corps of detectives and agents, and 
“otherwise, has annoyed, harassed, threatened, in- 
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timidated, coerced and browbeaten the customers of 
the respondents into signing a contract with the 
plaintiff, agreeing not to handle any other product 
in competition with plaintiff’s product, and has 
forced them to quit handling respondents’ product, 
and by these unfair and vicious means the plaintiff 
has damaged respondents’ business and destroyed a 
large part of their trade. Not only has plaintiff 
threatened to boycott respondents’ customers if they 
did not quit handling respondents’ product, and 
threatened to boycott others if they should begin to 
handle respondents’ product, but the plaintiff has so 
‘uniformly and habitually carried out its threat not 
to sell its product, to any customer or dealer who 
handles respondents’ product, or any other similar 
product, in competition with plaintiff’s product, and 
its other threats, and this has been done so notori- 
ously for the sole purpose of destroying respond- 
ents’ trade, and the trade of plaintiff’s competitors, 
and for the unfair and vicious purpose of coercing 
respondents’ customers and the trade generally into 
handling plaintiff’s product exclusively, and thereby 
creating and fostering a monopoly; that the trade 
throughout the country has become afraid to handle 
any similar product in competition with plaintiff’s 
product, through fear of the consequences of incur- 
ring plaintiff’s disfavor, and of being visited with 
ithe execution of plaintiff’s said [211] threats. 
Plaintiff has stationed its agents in front of soda- 
fountains that were known to be handling respond- 
‘ents’ product, and these agents, acting under the 
authority and by the direction of the plaintiff, have 
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told the consuming public entering these establish- 
ments that plaintiff’s product was not on sale there 
but that the respondents’ was, and have falsely told 
them that respondents’ said product was a vile sub- 
stitute for plaintiff’s product, and a cheap imitation 
thereof, made out of inferior materials, etc., and 
warned them not to drink it. 

On other occasions, when plaintiff’s said agents 
have failed in their efforts to destroy respondents’ 
trade by means of the harassment, intimidations, 
‘threats, coercion, etc., heretofore referred to, they 
have deliberately picked fights with respondents’ 
customers, and then beaten them up with their fists, 
in retaliation for their refusal to quit handling re- 
Spondents’ product, and for their refusal to sign a 
contract to handle plaintiff’s product exclusively, 
and this has been done with the knowledge and ap- 
proval of the plaintiff, and connived at by it, if not 
done under its express direction. 

Notwithstanding the fact that the respondents, 
The Southern Koke Company, Ltd., and the Koke 
Company of Texas, are corporations incorporated 
ionly under the laws of the State of Arizona, and not- 
withstanding the fact that their licensor, The Koke 
Company of America, is a corporation, also char- 
tered only under the laws of the State of Arizona, so 
that the plaintiff could have sued the Koke Company 
of America [212] and its licensees, selling by and 
under its authority, in one suit in the United States 
District Court for the District of Arizona and ob- 
tained full adequate and complete relief in that 
Court, if entitled to relief; nevertheless, in order to 
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annoy, harass and embarrass respondents and for 
the sole purpose of visiting them with a multiplicity 
of suits and all the annoyance, expense and incon- 
venience incident thereto, plaintiff brought suit 
against the Southern Koke Company, Ltd., in the 
United States District Court at New Orleans, and 
entered another suit against the Koke Company of 
Texas, in the United States District Court at Dallas, 
and another suit against the Koke Company of 
‘America in the United States District Court at St. 
‘Louis, and then brought this suit against all of said 
companies in this Court, all of said suits being based 
‘upon the same identical alleged cause of action. 

As a result of all of these tactics, and as a result of 
plaintiff’s system of espionage, respondents’ cus- 
tomers, and the trade generally, have been harassed, 
annoyed, intimidated, coerced and terrorized by the 
plaintiff to such an extent that a great many of re- 
spondents’ dealers have finally decided to quit han- 
dling respondents’ product and any other similar pro- 
ducts, and to handle plaintiff’s product exclusively 
as the easiest and cheapest way to avoid any further 
such treatment, and the trade generally is afraid to 
handle respondents’ product, for fear of being sub- 
jected to similar treatment. 

Respondents deny each and every allegation in 
‘said amended bill of complaint not hereinbefore ex- 
pressly [218] admitted, denied or explained, and 
now having fully answered, pray to be hence dis- 
missed. 
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THE KOKE COMPANY OF AMERICA, 
[Corporate Seal] By J. C. MAYFIELD, 
President. 
; THE SOUTHERN KOKE COM- 
PANY, LTD., 
[ Corporate Seal] By J. C. MAYFIELD, 
President. 
THE KOKE COMPANY OF TEXAS, 
By 7" ao." a arian 
Attorney. 
THE KOKE COMPANY OF 
ARKANSAS, 
By 
Attorney. 
THE KOKE COMPANY OF 
OKLAHOMA, 
By 
Attorney. 
RICHARD E. SLOAN, 
JAMES WESTERVELT, 
LITTLETON, LITTLETON & LITTLETON, 
Solicitors for Respondents. [214] 


State of Louisiana, 
Parish of Orleans. 

J.C. Mayfield, being duly sworn, deposes and says 
that he is president of the Koke Company of Amer- 
ica and of the Southern Koke Company, Ltd., two of 
the respondents herein; that the said Koke Com- 
pany of America and Southern Koke Company, Ltd., 
are corporations, and affiant makes this affidavit in 
verification for them and in their behalf, and is duly 
authorized so to do; that he has read the above and 
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foregoing answer and knows the contents thereof, 
and that the same is true to the best of his knowl- 
edge, information and belief. 

J. C. MAYFIELD. 


Sworn to and subscribed before me, this 18 day 
of March, A. D. 1915. 
[ Notarial Seal] KDW. RIGHTOR, 
Notary Public. [215] 


Exhibit ‘‘A-1’’ Attached to Answer to Amended 
Bill of Complaint—Certificate of Registration of 
Trademark, 

(COPY) 
No. 63,038. 
THE UNITED STATES OF AMERICA. 

To All to Whom These Presents shall Come: 

This is to certify that by the records of the 
UNITED STATES PATENT OFFICE it appears 
that Houppert & Worcester, of Birmingham, Ala- 
bama, did, on the 11th day of May, 1905, duly file in 
said Office an application for REGISTRATION of 
a certain 

TRADEMARK 

for a Carbonated Beverage, that they duly filed 

therewith a drawing of the said TRADEMARK, a 

statement relating thereto, and a written declara- 

tion, duly verified, copies of which are hereto an- 
nexed, and have duly complied with the requirements 
of the law in such case made and provided, and with 
the regulations prescribed by the COMMIS- 

SIONER OF PATENTS. 

And, upon due examination thereof, it appearing 
that the said applicants are entitled to registration 
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of their said TRADEMARK under the law, the said 
TRADEMARK has been duly registered to Houp- 
pert & Worcester, and their successors or assigns, 
an the UNITED STATES PATENT OFFICE, this 
4th day of June, 1907. 

This certificate shall remain in force for 
TWENTY YEARS, unless sooner terminated by 
law. 

IN TESTIMONY WHEREOP, I have hereunto 
set my hand and caused the seal of the PATENT 
OFFICE to be affixed, at the City of Washington, 
this fourth day of June in the year of our Lord, one 
thousand, nine hundred and seven, and of the Inde- 
‘pendence of the United States the one hundred and 
thirty-first. 


[Seal] (Signed) E,. B. MOORE, 
’ Commissioner of Patents. [216] 
TRADEMARK. 
No. 63,033. Registered June 4, 1907. 


HOUPPERT & WORCESTER, 
A CARBONATED BEVERAGE. 
Application Filed May 11, 1905. 
Proprietor: 


HOUPPERT & WORCESTER 
er, 
ARTHUR E. WALLACE, 
Attorney. [217] 
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UNITED STATES PATENT OFFICE. 


HOUPPERT & WORCESTER, OF BIRMINGHAM, ALABAMA. 
TRADE-MARK FOR A CARBONATED BEVERAGE. 


No. 63,033. 


Statement and Declaration. 
Application filed May 11, 1905. 


Registered June 4, 1907. 
Serial No. 5,197. 


STATEMENT. 


o all whom it may concern: 

Be it known that we, HoupPert & WORCESTER, 
firm domiciled in the City of Birmingham, 
ounty of Jefferson, and State of Alabama, and 
ing business at Avenue C and Twenty-second 
reet, in said City, and composed of the follow- 
g members, SAM H. WoRCESTER and P. L. 
OUPPERT, citizens of the United States, have 
lopted for our use the trade-mark shown in 
e accompanying drawing. 

This trade-mark has been continuously used 
rus in our business since the year A. D. 1903. 


The class of merchandise to which this trade 
mark is and has been appropriated in Class 46 
Beverages, non-alcoholic, and the particular de 
scription of goods comprised in said class t 
which the said trade-mark is appropriated is : 
carbonated beverage. 

The trade-mark is usually displayed on th 
packages containing the goods by printing the 
same on labels which are affixed to bottles con 
taining the goods, 


HOUPPERT & WORCESTER, 
By SAM H. WORCESTER, 
A member of the firm. 


DECLARATION. 


ate of Alabama, 

yunty of Jefferson, ss. 

Sam H. Worcester being duly sworn deposes 
id says that he is a member of the firm of 
ouppert & Worcester of Birmingham, Ala- 
ma, the applicant uamed in the foregoing 
utement; that he verily believes that the fore- 
ing statement is true; that he believes the 
id firm is the owner of the trade-mark sought 
be registered, that no other person, firm, cor- 
ration, or association to the best of his knowl- 
ge and belief has the right to use said trade- 
ark, either in the identical form or in such 
18} 


near resemblance thereto as might be calulatec 
to deceive; that such trade-mark is used by the 
said firm in commerce among the several states 
of the United States and that the description 
drawing and specimens presented for record 
truly represent the trade-mark sought to be 
registered. 
SAM H. WORCESTER. 

Subscribed and sworn to before me, a notary 
public within and for said County and State, 
this 4th day of May, 1905. 

[u. s.] W. H. MOORE, 

Notary Public. 
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[Endorsements]: In the District Court of the 
United States for the District of Arizona. Coca- 
Cola Company v. Koke Company of America et al. 
Answer to Amended Bill of Complaint. Sloan & 
Westervelt, Fleming Bldg., Phoenix, Arizona, At- 
torneys for Defendants. Due service of the within 
answer is hereby accepted this 2d day of April, 1915. 
J. EH. Morrison, per C. E. John, Atty. for Plaintiff. 
Filed Apr. 2, 1915, at M. George W. Lewis, 
Clerk. By Aileen Russell, Deputy. [219] 


In the Umted States District Court for the District 
of Arizona. 


COCA-COLA COMPANY, 


Plaintiff, 
so 
KOKE COMPANY OF AMERICA et al, 
Defendants. 


Minute Entry Appearing Under Date of Tuesday, 
April 6, 1915. 

By the consent of the counsel for both the plaintiff 
and the defendant, IT IS ORDERED that this case 
be set down for trial at Prescott on August 2, 1915, 
the plaintiff appearing by J. E. Morrison, Esq., its 
attorney, and the defendant by Richard E. Sloan, 
Esquire, its attorney. [220] 
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In the United States District Court for the District 
of Arizona. 


COCA-COLA COMPANY, 


Plaintiff, 
vs. 
THE KOKE COMPANY OF AMERICA et al., 
Defendants. 


Minute Entry Appearing Under Date of Monday, 
August 2, 1915. 

This case came on this day regularly for trial at 
Prescott, State and District of Arizona, it being stip; 
ulated by counsel in open court that this case may be 
heard and tried at Prescott as a Phoenix case. Come 
now the plaintiff by its counsel, J. E. Morrison, 
Esquire, and the defendants by their counsel, R. H. 
Sloan, Esquire, A. B. Littleton, Esquire, and W. F. 
Norman, Esquire, into open court and both parties 
announce themselves ready for trial. D. A. Little 
is duly sworn as Court Reporter in this case. J. E. 
Morrison, Esquire, then reads aloud plaintiff’s 
amended complaint. <A. B. Littleton, Esquire, then 
reads aloud the defendants’ answer. The hour for 
adjournment having arrived and the trial of this case 
not having been completed, it is ordered that the fur- 
ther trial of this case be and the same is hereby con- 
tinued until Tuesday, the 3d day of August, A. D., 
1915, at ten o’clock A. M. [221] 
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In the United States District Court for the District 
of Arizona. 
COCA-COLA COMPANY, 


Plaintiff, 
vs. 
THE KOKE COMPANY OF AMERICA et al, 
Defendants. 


Minute Entry Appearing Under Date of Tuesday, 
August 3, 1915. 

Trial of this case is this day resumed pursuant to 
an order of continuance made on yesterday, all coun- 
sel for both parties being present in open court, D. 
A. Littleton, Esquire, reads aloud the amended an- 
swer of the defendants. Edward S. Rogers, Esquire, 
makes a brief statement on behalf of the plaintiff 
and the plaintiff, than to maintain upon its part the 
issues herein, offers in evidence, depositions of wit- 
nesses taken on its behalf, marked Nos. 1, 2, 2, 4,5 and 
6 and Exhibits Nos. 1 td 231, inclusive, which are 
admitted and filed and treated as'read in evidence and 
called as witnesses, C. A. Meserve and J. J. Kessler, 
who are duly sworn, examined and cross-examined. 
Defendants exhibits 232 to 268 inclusive, are offered 
in evidence, admitted and filed. The hour for ad- 
journment having arrived and the trial of this case 
not having been completed, it is ordered that the fur- 
ther trial of this case be and the same is hereby con- 
tinued until Wednesday, the 4th day of August, 1915, 
at ten o’clock A. M. [222] 
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In the United States District Court for the District 
of Arizona. 


COCA-COLA COMPANY, 


A lenhaynnat, 
vs. 
THE KOKE COMPANY OF AMERICA et al., 
Defendants. 


Minute Entry Appearing Under Date of Wednesday, 
August 4, 1915. 

Trial of this case is this day resumed pursuant to 
an order of continuance made on yesterday, all coun- 
sel for both parties being present in open court, J. J. 
Kessler is called to the stand for further examination 
in chief and cross-examination. Defendants’ Ex- 
hibits 269 and 274, inclusive, are offered in evidence, 
admitted and filed. The hour for adjournment hav- 
ing arrived and the trial of this case not having been 
completed, it is ordered that the further trial of this 
case be and the same is hereby continued until Thurs- 
day, the 5th day of August, A. D. 1915, at the hour of 
ten o’clock A.M. [223] 


In the United States District Court for the District 
of Arizona. 
COCA-COLA COMPANY, 
Plaintiff, 
VS. 


THE KOKE COMPANY OF AMERICA et al., 
Defendants. 
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Minute Entry Appearing Under Date of Thursday, 
August 5, 1915. 

Trial of this case is this day resumed pursuant to 
an order of continuance made on yesterday, all coun- 
sel for both parties being present in open court. By 
agreement of counsel, the further trial of this case 
is continued until Friday, the 6th day of August, 
A. D. 1915, at the hour of ten o’clock A. M., on ac- 
count of the absence of a materia] witness for the 
defendants who is on his way and expected here to- 
day, but who has not yet arrived. [224] 


In the United States District Court for the District 
of Arizona. 
No. E—21 (PHX.). 
Honorable WILLIAM H. SAWTELLE, District 
Judge, Presiding. 
COCA-COLA COMPANY, 


Plaintiff, 
Vs. 
THE KOKE COMPANY OF AMERICA et al., 
Defendants. 


Minute Entry Made Under Date of Friday, 
August 6, 1915, at Prescott, Arizona. 

Trial of this case is this day resumed pursuant to 
an order of continuance made on yesterday, all coun- 
sel for both sides being present in open court. The 
defendants to further maintain upon their part the is- 
sues herein, call as witness, Wm. Simonson, who is 
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duly sworn, examined and cross-examined, and offer 
in evidence exhibits Nos. 275 to 280, inclusive, which 
are admitted and filed; and thereupon the defendants 
rest. 

Plaintiff then offer in evidence the depositions of 
N. M. Leaver, John H. Bolins, Herbert G. Marvel, 
Maurice Wolf, Ernest Higgin and Henry Hartman, 
and three volumes bound in brown, being testimony 
taken in rebuttal by plaintiff, which are admitted. 
The testimony of J. C. Mayfield taken at Chattanooga 
on July oth, 1915, is offered as cross-examination by 
the plaintiff, to which defendants [225] except. 

The defendants then move the Court to amend 
paragraph 24 on page 26 of defendants’ answer by 
adding thereto as follows: ‘‘(D) And in that plain- 
tiff’s said product, in violation of the Act of Con- 
gress of December 17th, 1914, known as the Drug Act, 
contains a compound or preparation of Coca leaves, 
which contains cocaine, and plaintiff manufactures 
and sells its said product, so containing cocaiue, to 
be used as a popular beverage, and which is used as 
a popular beverage, and not in compliance with the 
requirements of said act,’’ which motion is allowed 
by the Court and the defendants given leave to amend 
their answer as aforesaid. Upon application of de- 
fendants showing to the Court that they have not had 
an opportunity to examine the depositions recently 
taken by the complainants and for other good cause, 

IT IS ORDERED that this case be continued until 
Monday, the 16th day of August, A. D. 1915, at the 
hour of ten o’clock A. M., at which time arguments 
by respective counsel will be had. [226] 
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In the United States District Court for the District 
of Arizona. 


COCA-COLA CO., 


Plaintiff, 
vs. 
THE KOKE COMPANY OF AMERICA et al., 
Defendants. 


Minute Entry Appearing Under Date of Monday, 
August 16, 1915. 

Pursuant to an order of continuance made on Au- 
gust 6, 1915, trial of this case is this day resumed, 
counsel for both sides being present in open court. 
Argument upon behalf of the plaintiff is made by 
Edward 8. Rogers, Esquire. Argument upon behalf 
of the defendants is commenced by A. B. Littleton, 
Esquire. The hour of adjournment having arrived 
and the trial of this case not being completed, it is 
ordered that the further trial of this case be con- 
tinued until Tuesday, the 17th day of August, A. D. 
1915, at the hour of ten o’clock A. M. [227] 


In the United States District Court for the District 
of Arizona. 
COCA-COLA CO., 
Plaintiff, 
VS. 
THE KOKE COMPANY OF AMERICA et al, 
Defendants. 
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Minute Entry Appearing Under Date of Tuesday, 
August 17, 1915. 

Pursuant to an order of adjournment made on 
yesterday, trial of this case is this day resumed, coun- 
sel for both sides being present in open court. Argu- 
ment commenced on yesterday by A. B. Littleton, 
‘Esquire, upon behalf of the defendants, is this day re- 
sumed and completed. R. E. Sloan, Esquire, com- 
mences argument of the case upon behalf of the de- 
fendants, but the hour of adjournment having arrived 
and the trial hereof not being completed, it is ordered 
that the further trial of the case be adjourned and 
continued until Wednesday, the 18th day of August, 
A. D. 1915, at the hour of ten o’clock A.M. [228] 


In the United States District Court for the District 
of Arizona. 


COCA-COLA COMPANY, 


Plaintiff, 
vs. 
THE KOKE COMPANY OF AMERICA, 
Defendants. 


Minute Entry Appearing Under Date of Wednesday, 
August 18, 1915. 

Pursuant to an order of continuance made on yes- 
terday, trial of this case is this day resumed, all coun- 
sel for both sides being present in open court. Argu- 
ment is continued on behalf of the defendant by Rich- 
ard E. Sloan, Esquire, and on behalf of the plaintiff 
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by J. E. Morrison, Esquire. The hour of adjourn- 
ment having arrived and the trial of the case not be- 
ing completed, it is ordered that the further trial 
hereof be adjourned and continued until Thursday, 
the 19th day of August, A. D. 1915, at the hour of 
ten o’clock A. M. [229] 


In the United States District Court for the District 
of Arizona. 


THE COCA-COLA COMPANY, 


Plaintiff, 
ve: 
THE KOKE COMPANY OF AMERICA et al, 
Defendants. 


Minute Entry Appearing Under Date of Thursday, 
August 19, 1915. 

Pursuant to an order of adjournment made on yes- 
terday, trial of this case is this day resumed, all coun- 
sel for both sides being present in open court. Argu- 
ment upon behalf of the plaintiff is had by Harold 
Hirsch, Esquire. The hour of adjournment having 
arrived and the trial of the case not being completed, 
it is ordered that the further trial hereof be ad- 
journed and continued until Friday, the 20th day of 
August, A. D. 1915, at the hour of ten o’clock A. M. 
[230] 
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In the United States District Court for the District 
of Arizona. 


THE COCA-COLA COMPANY, 


Plaintiff, 
vs. 
THE KOKE COMPANY OF AMERICA et al, 
Defendants. 


Minute Entry Appearing Under Date of Friday, 
August 20, 1915. 

Pursuant to an order of continuance made on yes- 
terday, trial of this case is this day resumed, all coun- 
sel for both sides being present in open court, except 
Messrs. Rogers and Hirsch, who were excused from 
further attendance owing to the fact that they had 
previously made arrangements to join their wives at 
Grand Canyon. The argument of the plaintiffs in 
reply to the argument of the defendants, by consent 
of Court, was replied to by A. B. Littleton, Esquire, 
and R. E. Sloan, Esquire, on behalf of the defend- 
ants, and the case submitted to the Court upon the 
oral argument and briefs that have been filed and 
taken under consideration by the Court. [231] 


In the United States District Court for the District 
of Arizona. 
THE COCA-COLA COMPANY, 
Plaintiff, 
VS. 


THE KOKE COMPANY OF AMERICA et al. 
Defendants. 
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Minute Entry Appearing Under Date of Monday, 
August 23, 1915. 

IT IS ORDERED by the Court that the two large 
folders containing the exhibits of the defendants in 
this case be deposited by the clerk in the vault of the 
Arizona National Bank of this city, subject to the 
order of this Court. [232] 


In the Umted States District Court for the District 
of Arizona. 


COCA-COLA COMPANY, 


Plaintiff, 
VS. 
THE KOKE COMPANY OF AMERICA et al., 
Defendants. 


Minute Entry Appearing Under Date of Saturday, 
September 11, 1915. 

Comes now the plaintiff by R. E. Morrison, Es- 
quire, and asks leave of the Court to withdraw from 
the files of the clerk Plaintiff’s Exhibits Nos. 1 to 50, 
inclusive, and said request is granted and it is so or- 
dered, such exhibits to be returned to the Clerk on or 
before the 20th day of October, A. D. 1915, at 
Phoenix, Arizona. [233] 
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In the United States District Court for the District 
of Arizona. 


COCA-COLA COMPANY, 


Plaintiff, 
vs. 
THE KOKE COMPANY OF AMERICA et al, 
Defendants. 


Minute Entry Appearing Under Date of Monday, 
September 13, 1915. 

Comes now the plaintiff by J. E. Morrison, Es- 
quire and asks leave of the Court to withdraw from 
the files of the Court Plaintiff’s Exhibits Nos. 114, 
115, 116, 117, 118, 120, 121, 122, 154, 155, 156, 157, 158, 
159, and 160 and said request is ordered granted by 
the Court, such exhibits to be returned to files of 
this case at Phoenix, Arizona, on or before October 
20,1915. [234] 


In the United States District Court for the District 
of Arizona. 
COCA-COLA CO., 
Plaintiff, 
VS. 
THE KOKE COMPANY OF AMERICA et al., 
Defendants. 


Minute Entry Appearing Under Date of Thursday, 
April 20, 1916. 
This case having been heard and submitted, IT IS 
ORDERED that same be continued under advise- 
ment. [235] 
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In the United States District Court for the District 
of Arizona, 


COCA-COLA COMPANY, 


Plaintiff, 
vs. 
THE KOKE COMPANY OF AMERICA et al., 
Defendants. 


Minute Entry Appearing Under Date of Thursday, 
July 6, 1916. 

IT IS ORDERED by the Court that a decree be 
entered herein in favor of the plaintiff and that coun- 
sel for the plaintiff prepare same in accordance with 
the provisions of the opinion of the Court this day 
filed herein. [236] 


In the United States District Court for the District 
of Arizona. 
IN EQUITY (PHOENIX). 
H—21 (PHX.)- 
THE COCA-COLA COMPANY, 
Plaintiff, 
VS. 

THE KOKE COMPANY OF AMERICA, 'THE 
SOUTHERN KOKE COMPANY, LTD., 
THE KOKE COMPANY OF TEXAS, THE 
KOKE COMPANY OF ARKANSAS, THE 


KOKE COMPANY OF OKLAHOMA, 
Defendants. 
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Opinion. 

HAROLD HIRSCH, of Atlanta, Georgia, ED- 
WARD 8. ROGERS, of Chicago, Illinois, and 
JOSEPH E. MORRISON, of Phoenix, Arizona, 
Solicitors for Complainant. 


FRANK F. REED, CANDLER, THOMSON & 
HIRSCH, of Counsel. 


RICHARD E. SLOAN, of Phoenix, Arizona, 
JAMES W. WESTERVELT, of Phoenix, 
Arizona, and ANGUSTINE B. LITTLETON, 
of Chattanooga, Tennessee, for Defendants. 


LITTLETON, LITTLETON & LITTLETON, Chat- 
tanooga, Tennessee, of Counsel. 


SAWTELLE, District Judge: 

The bill in this case seeks relief by injunction both 
preliminary and perpetual, against the defendants 
because of their joint and several infringement of 
the plaintiff’s trademark—‘‘Coca-Cola’’—and for 
unfair competition on their part. It also asks an 
accounting of the profits received by defendants, and 
the assessment of damages sustained by plaintiff. 
[237] 

The material allegations of the bill, so far as they 
are necessary to be set forth for the determination of 
the issues made, are as follows: 

The first section of the bill recites the initial manu- 
facture of the syrup known as ‘‘Coca-Cola”’ by J. S. 
Pemberton, in the year 1886, and traces the title 
through its various transfers into the plaintiff com- 
pany on February 22, 1892. 


us. The Coca-Cola Company. 227 


It is alleged that the process and formula for the 
manutacture of the beverage and syrup styled ‘‘Coca- 
Cola’’ was new and original and was invented and 
discovered by plaintiff and its predecessors as a trade 
and business formula, process and secret, and is now 
a secret formula and process and not known to the 
public or others than the plaintiff and its officers and 
employees and the predecessors of plaintiff. 

The second section of the bill charges the continued 
manufacture of syrup made under the Pemberton 
formula; alleges that the trademark ‘‘Coca-Cola”’ 
was, at the time of its adoption by the predecessors of 
plaintiff, characteristic and distinctive and had never 
before been used by any one, and has continuously 
been used for the purpose of distinguishing the 
product of plaintiff and its predecessors from the 
simular product of others, and that said trademark 
does now identity and distinguish plaintiff’s product. 
It is further charged that plaintiff’s product has been 
given by the purchasers arid consumers thereof cer- 
tain nicknames, to wit: [288] ‘‘Koke’”’ and 
‘“Dope,’’ and that each of these words are now and 
for many years past and prior to the application of 
either of them to any other beverage recognized and 
commonly and familiarly used as nicknames for 
Coca-Cola, and that a request for either is under- 
stood, both by the seller and the purchaser, to be a 
specific and definite request for Coca-Cola and has 
been so understood and regarded, and acted on both 
by the seller and purchaser, for many years prior to 
the manufacture or sale of any other preparation 
under either of said names; and that at the present 
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time both dispensers and consumers use these words 
as a descriptive of the product of plaintiff, and for no 
other beverage. 

The third section of the bill alleges the application 
to the patent office for the registration of the words 
‘*Coca-Cola’’ as a trademark on May 14, 1892, and the 
allowance of said application on January 31, 1893, 
and the issuance of a certificate of registration on that 
day, which is alleged to be in full force and wholly 
unrevoked and unecancelled. It is also alleged that 
on April 23, 1905, under and by virtue of the act of 
Congress of February 20, 1905, the plaintiff duly ap- 
plied to the Patent Office of the United States for the 
registration of the said trademark ‘‘Coca-Cola,”’ and 
complied in all respects with said act and the regula- 
tions of the Commissioner of Patents, and thereupon 
the registration of said trademark ‘‘Coca-Cola”’ was 
duly allowed for tonic beverages and syrups for the 
manufacture of such beverages [239] and a certi- 
ficate of registration No. 47,189, was duly granted to 
the plaintiff on October 31, 1905, and is still in full 
force and effect, and that plaintiff is entitled to the 
sale and exclusive right, both generally and in inter- 
state commerce, to use and employ said trademark 
on its goods. 

The fourth section of the bill alleges the sale of 
both the syrup and of an aerated beverage, permitted 
to be manufactured from the syrup by certain licenses 
of plaintiff, under the trade name, in distinctive re- 
ceptacles, bottles and barrels and labels, all of which 
were adopted by plaintiff for the purpose of distin- 
guishing the product of plaintiff from that of other 
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manufacturers in the same lines. 

The fifth paragraph sets up that the plaintiff has 
expended much time, labor and money in advertising 
its product. It is alleged that the Koke Company of 
America was organized under the laws of the State 
of Arizona about September 15, 1911, and thereafter 
proceeded in the city of St. Louis to manufacture an 
unnecessary and deliberate imitation of plaintiff’s 
Coca-Cola syrup, but different therefrom and greatly 
inferior thereto, and placed the same in barrels and. 
packages similar to those of plaintiff. That said ex- 
tract is designated by the defendants sometimes as 
‘*Koke,’’ and sometimes as ‘‘ Dope’’; that the Koke 
Company of America ships said imitative extract 
from the city of St. Louis, usually under the name of 
‘*Koke,’’ to the other [240] defendants, and that 
said extract is used by said defendants as a basis for 
-making a syrup for sale to soda-fountains and bottles 
which resemble the articles produced by plaintiff, and 
that the defendants, as a matter of fact, do sell, sub- 
stitute, and palm off the said-syrup and extract as 
and for the Coca-Cola products of plaintiff. It is 
alleged that the said imitation product is, with the 
consent of defendants, sold to the public in substitu- 
tion for genuine Coca-Cola. It is further charged 
that the defendants adopted the words ‘‘ Koke’’ and 
‘‘Dope’’ as aname for their product many years after 
the words were commonly used to describe the plain- 
tiff’s product, and that said adoption was a means 
to enable them to substitute their product for that 
of the plaintiff and to reap the benefit of its advertise- 
ing and labor in dispensing and selling said product. 
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It is also alleged that the defendants stated, both to 
bottlers and dispensers, that the syrup they made was 
produced under the same formula as Coco-Cola, and 
instructed both dispensers and bottlers to substitute 
their product when the purchaser desired and in- 
tended to obtain ‘Coca-Cola. 

It is further alleged that the registration in the 
patent office of the words ‘‘Koke’’ and ‘‘Dope’”’ 
claimed by defendants was in fraud of the rights of 
plaintiff, and that the defendants threaten to sue 
dealers and dispensers who deliver Coca-Cola when 
‘‘iKoke”’ and ‘‘Dope”’ are called for and when both 
the dispenser and purchaser design to sell and re- 
ceive Coca-Cola. [241] 

The answer denies all the material allegations of 
the bill, and after setting up the manner of acquir- 
ing title to the trade names ‘‘Koke’’ and ‘‘Dope,”’ 
deny that, at the time they were adopted by their pre- 
decessors, they were generally used as a synonym or 
nickname of plaintiff’s product. 

The answer then alleges that the plaintiff has been 
and is now engaged in establishing a monopoly, and 
that the business of defendants and their patrons is 
being subjected to a system of espionage by plaintiff 
and its officers and agents, and agents are using the 
information thus acquired to impede and harass the 
customers of defendants, representing that the busi- 
ness of defendants is fraudulent and dishonest and its 
product inferior imitations of Coca-Cola, and 
threatening prosecutions if defendants’ products are 
dealt in by its customers. 

The answer then alleges that by reason of these 
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representations and threats many of its customers 
have ceased to deal in its product, to its damage. It 
is also contended in the answer that the name ‘‘Coca- 
Cola’? was deceptive as a trademark and for that 
reason was fraudulent, and was but a descriptive name 
for a product which the plaintiff does not now pro- 
duce. 

Numerous authorities have been cited by both sides, 
with varient facts, but as each case must be deter- 
mined on all the facts that surround it, the facts in 
any prior case cannot be a guide to the decision of the 
subsequent. This [242] view is cogently pointed 
out on page three of lectures of John Cutler, of 
King’s College, entitled ‘‘ Passing Off.”’ 

The fundamental principle of the law applicable to 
this class of cases is well established. It may be thus 
stated: ‘‘No man has a right to pass off his goods as 
though they were the goods of another.”’ 

‘“The essence of the wrong consists in the sale 
of the goods of one manufacturer or vendor as 
those of another.’’ , 

Canal Company v. Clark, 18 Wall. 311. 

The difficulties which arose are in the application 
of this principle to the facts of the particular case, 
and the question which the Court has to decide is al- 
ways a question of fact. The decision of the Court 
depends upon all the circumstances affecting the, 
plaintiff and his trade and the circumstances affect-, 
ing the defendant and his trade, and both alike must 
be considered in arriving at a conclusion. I quote 
from a few of the leading cases both English and 
American. 
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In the case of Burgess v. Burgess, 3 DeG. M. & G. 
896, Lord Justice Turner said: 

‘‘No man can have any right to represent his 
goods as the goods of another person, but in ap- 
plications of this kind it must be made out that 
the defendant is selling his own goods as the 
goods of another.”’ 


In the case of Reddaway v. Banham, A. C. 199, 18 
R. P. C. 224, the Lord Chancellor said: 

‘‘My lords, I believe that this case turns upon 
a question of fact. The question of law is so 
constantly mixed up with the various questions 
of fact which arise on an inquiry of the char- 
acter in which your Lordships have been en- 
gaged, that it is sometimes [2438] difficult 
when examining former decisions to disentangle 
what is decided as fact, and what is laid down as 
a principle of law. For myself I believe the 
principle of law may be very plainly stated, and 
that is that nobody has any right to represent his 
goods as the goods of somebody else. 

How far the use of particular words, signs, or 
pictures does or does not come up to the proposi- 
tion which I have enunciated in each particular 
case, must always be a question of evidence, and 
the more simple the phraseology, the more like it 
is to a mere description of the article sold, the 
greater becomes the difficulty of proof, but if the 
proof establishes the fact the legal consequence 
appears to follow.’’ 

In a later case in the House of Lords, referring to 
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Burgess v. Burgess, the Lord Chancellor made this 
statement : 


‘“The proposition of law is one which, I think, 
has been accepted by the highest judicial author- 
ity, and acted upon for a great number of years. 
It is that of Lord Justice Turner, who says, in 
terms: ‘No man can have any right to represent 
his goods as the goods of another person. In 
the application of this kind, it must be made out 
that the defendant is selling his own goods as the 
goods of another.’ That is the only question of 
law which, as it appears to me, can arise in these 
cases. All the rest are questions of fact. The 
most obvious way in which a man would be in- 
fringing the rule laid down by Lord Justice 
Turner is if he were to say in terms, ‘These are 
the goods manufactured by’ a rival tradesman; 
and it seems to be assumed that unless he says 
something equivalent to that no action will he. 
It appears to me that that is an entire delusion. 
By the course of trade, by the existence and tech- 
nology of trade, and by the mode in which things 
are sold, a man may utter that same proposition, 
but in different words and without using the 
name of the rival tradesman at all. <A familiar 
example, of course, is when, without using any 
name, by the identity of the form of the bottle 
or the form of the label, or the nature of the 
thing sold in the package, he is making the state- 
ment not in express words, but in one of those 
different forms in which the statement can be 
made by something that he knows will be so 
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understood by the public. In each case it comes 
to be a question whether or not there is the 
statement made; and if the statement is made, 
there can be no doubt of the legal conclusion that 
he must be restrained from representing that the 
goods that he makes are the goods of the rival 
tradesman. Then you get back to the proposi- 
tion which I have read from Lord Justice 
Ameer, 7 

Powell v. Birmingham Vinegar Co., A. C. 710; 

44R.P.C.727. [244] 

‘*TIn all cases where rights to the exclusive right 
of a trademark are invaded, it is invariably held 
that the essence of the wrong consists in the sale 
of the goods of one manufacturer or vendor as 
those of another; and that it is only when this 
false representation is directly or indirectly 
made that the party who appeals to a court of 
equity can have relief. This is the doctrine of 
all the authorities.”’ 

Canal Co. v. Clark, 13 Wall. 311, 322. 

‘*Hquity gives relief in such a case, upon the 
ground that one man is not allowed to offer his 
goods for sale, representing them to be the manu- 
facturer of another trader in the same conimo- 
dity. Suppose the latter has obtained celebrity in 
his manufacture, he is entitled to all the advan- 
tages of that celebrity, whether resulting from 
the greater demand for his goods or from the 
higher price the public are willing to give for the 
article, rather than for the goods of the other 
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manufacturer, whose reputation is not so high as 
a manufacturer. Where, therefore, a party has 
been in the habit of stamping his goods with a 
particular mark or brand, so that the purchasers 
of his goods having that mark or brand know 
them to be of his manufacture, no other manu- 
facturer has a right to adopt the same stamp ; be- 
cause, by doing so, he would be substantially rep- 
resenting the goods to be the manufacture of the 
person who first adopted the stamp, and so would 
or might be depriving him of the profit he might 
make by the sale of the goods which the pur- 
chaser intended to buy. Seixo v. Probezende, 
Law Rep. 1 Ch., 195.”’ 

McLean v. Gleming, 96 U.S. 245, 251. 

‘The first appropriator of a name or device 
pointing to his ownership, or which, by being 
associated with articles of trade, has acquired an 
understood reference to the originator, or manu- 
facturer of the articles, is injured whenever an- 
other adopts the same name‘or device for similar 
articles, because such adoption is in effect repre- 
senting falsely that the productions of the latter 
are those of the former. Thus the custom and 
advantages to which the enterprise and skill of 
the first appropriator had given him a just right 
are abstracted for another’s use, and this is done, 
by deceiving the public, by inducing the public to 
purchase the goods and manufactures of one per- 
son supposing them to be those of another. The 
trademark must therefore be distinctive in its 
original signification, pointing to the origin of 
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the article, or it must have become such by asso- 
ciation.”’ 

Lawrence Mfg. Co. v. Tenn. Mfg. Co., 188 U.S. 

d07, 546. [245] 

‘*Hivery one has the right to use his own name, 
but he may not lawfully apply it to the purpose 
of filching his property from another of the 
same name. The use of a geographical or de- 
scriptive term confers no better right to perpe- 
trate a fraud than the use of any other expres- 
sion. The principle of law is general, and with- 
out exception. It is that no one may so exercise 
his own rights as to inflict unnecessary injury 
upon his neighbor. It is that no one may law- 
fully palm off the goods of one manufacturer or 
dealer as those of another to the latter’s injury. 
It prohibits the perpetration of such a fraud by 
the use of descriptive and geographical terms 
which are not susceptible of monopolization as 
trademarks as effectually as it prohibits its com- 
mission by the use of any other expressions.”’ 

Shaver v. Heller & Merz Co., 108 Fed. 821, 827. 

‘‘No person other than the owner of a trade- 
mark has a right, without the consent of such 
owner, to use the same on !ike articles, because 
by so doing he would in substance falsely repre- 
sent to the public that his goods were of the 
manufacture or selection of the owner of the 
trademark, and thereby would or might deprive 
the latter of the profit he otherwise might make 
by the sale of the goods which the purchaser in- 
tended to buy. Where a trademark is infringed 
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the essence of the wrong consists in the sale of 

the goods of one manufacturer or vendor as 

those of another, and it is on this ground that a 

court of equity protects trademarks. It is not 

necessary that a trademark should on its face 
show the origin, manufacture or ownership of 
the articles to which it is applied. It is suffi- 
cient that by association with such articles in 
trade it has acquired with the public an under- 
stood reference to such origin, &¢. This doc- 
trine has repeatedly been declared by the Su- 

preme Court, Canal Co. v. Clark, 13 Wall. 311, 

323; Manufacturing Co. v. Trainer, 101 U. 58. 

5154; Medicine Co. v. Wood, 108 U. 8S. 218, 228, 

2 Sup. Ct. 4836; Menendez v. Holt, 128 U.S. 514, 

9 Sup. Ct. 148; Goodyear’s India-Rubber Glove 

Mfg. Co. v. Goodyear Rubber Co., 128 U.S. 598, 

603, 9 Sup. Ct. 166; Lawrence Mfg. Co. v. Ten- 

nessee Mfg. Co., 188 U. S. 537, 456, 11 Sup. Ct. 

396; Mill Co. v. Alcorn, 150 U. 8S. 460, 462, 14 

Sup. Cimiol. 

Dennison v. Thomas, 94 Fed. 651, 656. 
I think it has been established by the evidence in 
this case that the plaintiff is the owner of and alone 
entitled to use the trademark ‘‘Coca-Cola”’ and that 
its goods alone can lawfully be sold under that name. 
[246] 

It is insisted by the defendants that the words 
‘$Coca-Cola’”’? are a mere description of a product, 
and that it does not describe the product of plaintiff, 
and consequently does not constitute a valid trade- 
mark. This contention was considered in the case of 
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Coca-Cola Company v. Nashville Syrup Com- 
pany, 215 Fed. 527, and was there decided adversely 
to such contention. I think that decision is decisive 
of the question. 

The question of the validity of the trademark 
‘*Coca-Cola”’ and the right of plaintiff to its exclu- 
sive use since its registration under the Act of Con- 
gress of February 20, 1905, would seem to be placed 
beyond the pale of contention by the case of Coca- 
Cola Company v. Deacon Brown Bottling Company, 
200 Fed. 105. 

I find as a matter of fact from the evidence that 
the defendant, Koke Company of America, was or- 
ganized for the purpose of manufacturing and sell- 
ing a syrup in imitation of that produced by the 
plaintiff, and that it aided the persons, to whom it 
sold its product, in the substitution of its product for 
that of plaintiff; that the name selected was chosen 
for the purpose of reaping the benefit of the adver- 
tising done by the plaintiff, and that the defendants, 
Koke Company of America and its predecessors, did 
not adopt or make use of the name ‘‘ Koke”’ until the 
year 1909, and the use of said name by said defend- 
ants and its predecessors was not sufficient to create 
any right to its use as against the plaintiff. Parker 
v. Stebler, 177 Fed. 210, 9th Cireuit. [247] The 
Barbed Wire Patent, 143 U.S. 275; Deering vy. 
Winona Harvester Works, 155 U.S. 286. 

I am convinced that when the witness Mayfield 
adopted the name ‘‘Koke,’’ he did so with the delib- 
erate purpose of representing his goods to be the 
product and manufacture of the Coca-Cola Com- 
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pany. I further find that the purchase of the trade- 
mark ‘‘Koke’’ from the Murphreesboro Bottling 
Works and from Bitting was made with a knowl- 
edge that same was being used to imitate plaintift’s 
product and were acquired, not because they dis- 
tinguished the product sold under such name, but be- 
cause it would permit defendants to better dispose 
of their product as and for Coca-Cola, especially in 
view of the fact that the label of plaintiff was copied 
and imitated and the barrels in which its products 
were shipped were colored as nearly like those of 
plaintiff as possible. 

It may be that these resemblances standing alone 
would not in themselves justify any relief against a 
person using them in good faith, but when consid- 
ered in the light of all the evidence in this ease, I can- 
not reconcile them with fairness. The opinion of the 
Cireuit Court of Appeals of the Sixth Circuit in 
Coca-Cola Company v. Gay Ola Company in 200 Fed. 
on page 723, contains a forcible comment on the state 
of facts here shown to exist: 


‘Tt is first to be be observed that defendant is 
at the best on a narrow ground of legality. The 
name which it has adopted does not negative an 
intent to confuse. The product is identical, both 
in appearance and taste; and the form of script 
used in printing the ‘‘trademark’’ names is the 
same. Even if the use of each of these items of 
similarity was lawful, when accompanied by 
good faith and no intent to deceive, they put the 
product near that dividing line where good or 
[248] bad faith is the criterion, and their pres- 
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ence puts upon the user a burden of care to see 
that deception does not naturally result. Con- 
versely, when we find, as a fact, from the other 
conduct of the defendant, that the underlying in- 
tent is to perpetrate a fraud upon the consumer, 
this intent must color the accompanying acts, 
and some which otherwise might be innocent be- 
come guilty. So here. The red color used by 
complainant on its barrels and kegs is not a 
color which it discovered, or to which it had any 
abstract monopoly; but this color has long been 
used by complainant in a way that was exclusive 
in this trade. No other manufacturer of an- 
alogous or competing drinks uses that color of 
package, and its adoption by defendant is one of 
the constituent parts of defendant’s scheme of 
fraud. So, too, with ,defendant’s failure to 
mark its packages with anything to indicate the 
place of manufacture. Ordinarily a man may 
mark his goods, or not, as he pleases; but when 
he has his marks and labels, which he uses on 
occasions, and can have no motive for sending 
out unmarked packages except to aid in a fraud- 
ulent substitution, the act, otherwise permissible, 
becomes forbidden.”’ 


The witness Wright of the Southern Koke Com- 
pany justified the use of the name ‘‘Koke,’’ for he 
says that the name ‘‘Koke’’ was adopted to take ad- 
vantage of the demand for soft drinks in that name, 
and I conclude from the evidence in this case that the 
word ‘‘Dope’’ was adopted for the same purpose. I 
also find that the defendants’ salesmen were in- 
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structed to sell and did sell both products as and for 
Coca-Cola. I find that both words are an abbrevia- 
tion of the words ‘‘Coca-Cola”’ and are used by the 
public and by purchasers in designating the plain- 
tiff’s product, Coca-Cola. 

A decree is ordered for complainant. Counsel 
will prepare and tender a decree in accordance with 
this opinion. 

Prescott, Arizona, July 6,1916. [249] 

[| Endorsements]: In the District Court of the 
United States for the District of Arizona. The 
Coca-Cola Company, Plaintiff, vs. The Koke Com-, 
pany of America, The Southern Koke Company, 
Ltd., The Koke Company of Texas, The Koke Com- 
pany of Arkansas, The Coke Company of Okla- 
homa, Defendants. In Equity (Phoenix). Opinion. 
Filed July 6, 1916. Mose Drachman, Clerk. By 
R. E. L. Webb, Deputy. [250] 


In the United States District Court for the District 
of Arizona. 
March Term, A. D. 1916. 


THE COCA-COLA COMPANY, 
Plaintiff, 
VS. 


THE KOKE COMPANY OF AMERICA, THE 

SOUTHERN KOKE COMPANY, LTD., 

THE KOKE COMPANY OF TEXAS, THE 

KOKE COMPANY OF OKLAHOMA, and 

THE KOKE COMPANY OF ARKANSAS, 
Defendants. 
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Decree. 

This cause came on to be heard at this term and 
was argued by counsel, and thereupon, upon consid- 
eration thereof, IT WAS ORDERED, ADJUDGED 
AND DECREED as follows: 

(1) That the Court has jurisdiction of the sub- 
ject matter and of the parties to the suit. 

(2) That the word ‘‘Coca-Cola”’ is a valid trade- 
mark. 

(8) That plaintiff is the owner of and alone en- 
titled to use the trademark ‘‘Coca-Cola”’ and that its 
goods alone can lawfully be sold under that name. 

(4) That the words ‘‘Koke’’ and ‘‘Dope”’ are 
each an abbreviation of the word ‘‘Coca-Cola’’ and 
are used by the public and by purchasers in desig- 
mating the plaintiff’s product ‘‘Coca-Cola.”’ 

(5) That the defendant, The Koke Company of 
America, and its predecessor, J. C. Mavfield, did not 
adopt or make use of the name ‘‘Koke’’ until the 
year 1909, and that they had and have no right to its 
use. [251] 

(6) That defendants and their predecessors have 
no interest in or claim to the trademark ‘‘Coca- 
Cola,’’ the ‘‘ Coca-Cola”’ business or formula, and the 
defendants and their predecessors’ claim of interest 
in the ‘‘Coca-Cola’’ business, the trademark ‘‘Coca- 
Cola’’ and knowledge of the ‘‘Coca-Cola’”’ formula 
are without foundation. 

(7) That the words ‘‘Koke’’ and ‘‘Dope”’ were 
adopted and used by the defendants and their prede- 
cessors with the deliberate purpose of representing 
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their goods to be the product and manufacture of the 
Coca-Cola Company. 

(8) That the defendants salesmen were in- 
structed to sell and did sell defendants’ product un- 
der the names ‘‘Koke’’ and ‘‘Dope’’ as and for 
‘*Coca-Cola.”’ 

(9) That the defendants and each of them, have 
infringed the plaintiff’s trademark, and have been 
guilty of unfair competition with the plaintiff. 

(10) That defendants, the Koke Company of 
America, the Southern Koke Company, Ltd., the 
Koke Company of Texas, The Koke Company of 
Oklahoma, and The Koke Company of Arkansas, 
and each of them, their officers, servants, agents, em- 
ployees, attorneys, licensees, transferees, and as- 
signs, and each and all] thereof, and all acting by or 
under their authority be, and they are each and all 
perpetually enjoined and restrained from using or 
employing in connection with the manufacture, ad- 
vertisement, offering for sale, or sale, of any prod- 
uct not being the genuine preduct of the plaintiff, 
the word ‘‘Coca-Cola,”’ or any like word, or the word 
‘‘Koke,’’ or any like word, or the word ‘‘Dope”’ or 
any like word; from [252] claiming or asserting 
any right m the name ‘‘Koke”’ or in the name 
‘‘Dope,’’ or interfering or threatening any prosecu- 
tion, or interference with the use thereof as short 
names or nicknames of plaintiff’s product Coea- 
Cola; from using or employing or authorizing the 
use or employment of labels, designs or devices iden- 
tical with or like the labels, designs or devices of the 
plaintiff, or the labels, designs or devices used by the 
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defendants and referred to in the bill of complaint 
herein; from using in connection with the sale or 
shipment of any product, not the plaintiff’s, barrels 
or receptacles, colored in imitation of the plaintiff’s 
said barrels or receptacles; from stating or repre- 
senting that the syrup made or sold by defendants, 
or any of them, is made from the same formula as 
Coca-Cola syrup or that defendants, or any of them, 
know or may rightfully use or employ the Coca-Cola 
formula; from coloring any product not the plain- 
tiff’s in imitation of or like the color of Coca-Cola 
without clearly indicating in connection with the sale 
thereof that the same is the product of the defend- 
ants and not of the plaintiff and further, from doing 
any act or thing, or using any name or names, de- 
vices, artifices, or contrivances, which may be calcu- 
lated to represent that any product not of the plain- 
tiff’s production is the genuine Coca-Cola Cola of 
plaintiff, and that writs of perpetual injunction issue 
accordingly. 

(11) That defendants and each of them be re- 
quired to account to plaintiff for any and all profits 
derived [253] by them, or any or either of them, 
and to pay to the plaintiff such damages as it may 
have sustained by reason of the unlawful conduct of 
defendants and each of them, and that this cause be 
referred to a Master in Chancery of this Court, to 
take and state an accounting to the plaintiff for any 
and all such profits and any and all of said damages, 
with full power to subpoena and order the attend- 
ance of witnesses, the taking of depositions and the 
production of books, papers and documents pertinent 
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to the taking and stating of said account for profits 
and damages, and to report said account and state- 
ment of profits and damages aforesaid as by law pro- 
vided. 

(12) That defendants pay the costs of this suit 
to be taxed, and that upon taxation plaintiff have 
execution therefor. 

WM. H. SAWTELLE, 
Judge. 
Dated September 16, 1916. 


[Endorsements]: United States District Court 
for the District of Arizona. The Coca-Cola Com- 
pany vs. The Koke Company of America et al. De- 
cree. Filed Sept. 16th, 1916. Mose Drachman, 
Clerk. [254] 


In the United States District Court for the District 
of Arizona, 


THE COCA-COLA COMPANY, 
, Plaintiff, 
VS. 


THE KOKE COMPANY OF AMERICA, THE 

SOUTHERN KOKE COMPANY, LTD., 

THE KOKE COMPANY OF TEXAS, THE 

KOKE COMPANY OF ARKANSAS, THE 
KOKE COMPANY OF OKLAHOMA, 

Defendants. 
Minute Entry Appearing Under Date of Saturday, 
September 16, 1916. 
IT IS ORDERED by the Court that the injune- 
tion heretofore granted herein shall be suspended for 
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a period of thirty days from this date. 

AND IT IS FURTHER ORDERED that, if dur- 
ing said period of thirty days an appeal shall have 
been taken to the United States Circuit Court of 
Appeals for the Ninth Circuit, said injunction shall 
be suspended during the pendency of said appeal but 
for no longer, conditioned upon the defendant filing 
a bond herein in the sum of $10,000 as required by 
Equity Rule 74, said bond to be filed within said 
thirty days. [255] 


In the United States District Court for the District 
of Arizona. 


THE COCA-COLA COMPANY, 


Plaintiff, 

vs. 
THE KOKE COMPANY OF AMERICA et al., 
Defendants. 


Minute Entry Appearing Under Date of Monday, 
September 18, 1916. 

IT IS ORDERED by the Court that the plaintiff 
herein be and it is hereby allowed an additional 
thirty days within which to file its memorandum of 
costs herein. [256] 


vs. The Coca-Cola Company. 247 


In the United States District Court for the District 
of Arizona. 
No. E-21 (PHOENIX). 
THE COCA-COLA COMPANY, 


Plaintiff, 
VS. 
THE KOKE COMPAN Y OF AMERICA et al., 
Defendants. 


Minute Entry Appearing Under Date of Tuesday, 
October 3, 1916. 
/ IT IS ORDERED by the Court that this case be 
continued until the April, 1917, Term of this Court 
at Phoenix. [257] 


In the United States District Court for the District 
of Arizona. 

No. E-21 (PHOENIX). 

THE COCA-COLA COMPANY, 


Plaintiff, 
VS. 
THE KOKE COMPANY OF AMERICA et al., 
Defendants. 


Minute Entry Appearing Under Date of Wednesday, 
October 11, 1916. 

Upon motion of counsel for the defendants 
herein, IT IS ORDERED that the former order of 
this Court fixing the amount of the supersedeas bond 
herein in the sum of $10,000, be, and the same is 
hereby vacated and set aside; 
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AND IT IS ORDERED that the same be fixed 
in the sum of $5,000, conditioned according to law. 
[258] 


In the United States District Court for the District 
of Arizona. 


No. E-21 (PHOENIX). 
THE COCA-COLA COMPANY, 


Plaintiff, 
vs. 
THE KOKE COMPANY OF AMERICA et al., 
Defendants. 


Minute Entry Appearing Under Date of Saturday, 
October 14, 1916. 

Upon motion of counsel for the plaintiff herein, 
IT IS ORDERED by the Court that said plaintiff 
be and it is hereby granted thirty days additional 
time within which to file its cost bill herein. [259] 


In the United States District Court for the District 
of Arizona. 


THE COCA-COLA COMPANY, a Corporation, 
Plaintiff, 
, VS. 


'THE KOKE COMPANY OF AMERICA, THE 

SOUTHERN KOKE COMPANY, LTD., 

THE KOKE COMPANY OF TEXAS, THE 

KOKE COMPANY OF OKLAHOMA, and 

THE KOKE COMPANY OF ARKANSAS, 
Defendants. 
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Petition for Appeal. 
‘To the Honorable W. H. SAWTELLE, District 
Judge: 

The above-named defendants feeling aggrieved by 
the decree rendered and entered in the above-entitled 
cause on the 15th day of September, 1916, do hereby 
appeal from said decree to the Cireuit Court of Ap- 
‘peals for the Ninth Circuit, for the reasons set forth 
in the assignment of errors filed herewith, and they 
pray their appeal be allowed, and that citation be 
issued as provided by law and that a transcript of 
‘the record, proceedings and documents upon which 
sald decree was based, duly authenticated, be sent to 
the United States District Court of Appeals for the 
Ninth Circuit under the rules of such court in such 
‘case made and provided, and your petitioners fur- 
‘ther pray that the proper order, relating to the 
proper security be required of them, be made. 

RICHARD E. SLOAN, 
A.B. LITTLETON, 
Attorneys for Defendants. 

Appeal allowed and the amount of the appeal bond 
as required by law is fixed at the sum of $1,000, said 
‘bond to be filed and allowed within ten days from 
the date hereof. It is further ordered that the in- 
Hunction granted in the decree in the above [260] 
entitled cause be suspended pending the appeal in 
this case to the Circuit Court of Appeals upon the 
defendants giving a proper bond in the sum of 
$5,000 within ten days from the date hereof. 
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. Dated October 16, 1916. 
WM. H. SAWTELLE, 
Judge. 
Filed October 16, 1916. Mose Drachman, Clerk. 
By R. E. L. Webb, Deputy. [261] 


In the United States District Court for the District 
of Arizona. 


No. —. IN EQUITY. 


THE COCA-COLA COMPANY, 
Plaintiff, 
VS. 


THE KOKE COMPANY OF AMERICA, THE 

SOUTHERN KOKE COMPANY, LTD., 

THE KOKE COMPANY OF TEXAS, THE 

KOKE COMPANY OF OKLAHOMA, and 

THE KOKE COMPANY OF ARKANSAS, 
Defendants. 


Assignment of Errors. 

And now come The Koke Company of America, 
The Southern Koke Company, Limited, The Koke 
‘Company of Texas, The Koke Company of Okla- 
homa and The Koke Company of Arkansas, Appel- 
lants, and make and file this their assignment of 
errors, upon which they will rely upon their prose- 
cution of the appeal in the above-entitled cause from 
the decree made and entered in said cause by this 
Honorable Court on the 16th day of September, 
1916; 

il 
. The United States District Court for the District 
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‘of Arizona erred in failing to find, hold, adjudge and 
decree that plaintiff’s product to which it has ap- 
plied the name ‘‘Coca-Cola”’ is misbranded under 
and within the meaning of the first clause of that 
division of Section 8 of the Food and Drugs Act of 
June 30, 1906, which relates to the misbranding of 
food, because it was established by the greater weight 
of the evidence: (a) that said product [262] isa 
‘‘food’’ within the meaning of said clause of said 
division of said Section of said Act; (b) that said 
product is introduced by plaintiff into the several 
states and is sold, shipped and delivered for ship- 
ment by plaintiff from the State of Georgia and from 
the various other states to various states other than 
those from which it is thus sold, shipped and deliv- 
ered for shipment by it; (c) that said product is 
branded and labelled with the name ‘‘Coca-Cola’’; 
(d) that said words ‘‘Coca-Cola”’ as thus employed 
\are a representation of the presence in said food 
product of the substances coca and cola; (e) that 
there are substances known as coca and cola under 
their own distinctive names; (f) that plaintiff’s said 
product contains no coca and no cola; (g) that it is 
not the substance or article, or a compound or a mix- 
ture of the substances or articles, which said name 
‘‘Coca-Cola’’ imports and hence (h) that said pro- 
duct is (1) an imitation of the articles or substances 
coca and cola and (2) is offered for sale under the 
distinctive names of said articles. 
IO 

The said District Court erred in failing to find, 

hold, adjudge and decree that plaintiff’s said product 
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is misbranded under and within the meaning of the 
second clause of that division of Section 8 of said 
Food and Drugs Act which relates to the misbrand- 
ing of food, because it was established by the greater 
weight of the evidence; (a) That plaintiff brands 
and labels the receptacles containing its said food 
product, so introduced, sold, shipped and delivered 
for shipment, by it, as aforesaid, with labels bearing 
thereupon said name ‘‘Coca-Cola’’ and a pictorial 
‘design or picture of coca leaves and cola nuts; (b) 
that said design or picture together with said name 
‘‘Coca-cola’’ [263] are a representation that plain- 
tiff’s said food product contains coca and cola; and 
(c) are a representation that it is composed essen- 
tially of coca and cola, or of extracts derived there- 
from containing the principal characteristic deriva- 
tives thereof; and (d) that plaintiff’s said product 
‘in fact contains no coca and no cola; and (e) that it 
4s not composed essentially of coca and cola, or of 
extracts derived therefrom containing the principal 
characteristic derivatives thereof; and hence (f) 
that plaintiff’s said product is labelled and branded 
so as to deceive and mislead purchasers. 
Heels 

The said District Court erred in failing to find, 
hold, adjudge and decree that plaintiff’s said pro- 
duct is misbranded under and within the meaning of 
the fourth clause of that division of Section 8 of said 
Food and Drugs Act which relates to the misbrand- 
ing of food, because 1t was established by the greater 
\weight of the evidence; (a) That the packages con- 
taining plaintiff’s said food product, so introduced, 
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sold, shipped and delivered for shipment, by plain- 
tiff as aforesaid, and their labels, bear both a 
statement, and a design or device, regarding the in- 
gredients or substances therein contained, to-wit, 
'said words ‘‘Coca-Cola’’ and said pictorial design or 
picture of coca leaves and cola nuts, which said 
statement and which said design or device, are mis- 
leading, in that they lead to the belief; (b) that the 
substances or articles, coca and cola,-are present in 
plaintiff’s said product, when in fact they are not; 
(c) that plaintiff’s said product is composed essen- 
tially of coca and cola, or of extracts derived there- 
from containing the principal characteristic deriva- 
tives thereof, when in fact itis [264] not; (d) that 
said substances or articles coca and cola or extracts 
derived therefrom containing the principal charac- 
teristic derivatives thereof, are present in plaintiff’s 
said product in substantial and appreciable quanti- 
ties when in fact they are not; (e) that said sub- 
stances or articles coca and cola, or said extracts so 
derived, as aforesaid, really and in fact perform 
important essential functions in plaintiff’s said 
product, materially and substantially tend to charac- 
terize and distinguish it, and appreciably and mate- 
rially contribute either to its color, appearance, 
taste, flavor, odor, aroma or stimulating qualities or 
materially and appreciably tend to produce or mate- 
rially and appreciably contribute to the production 
of, the capacity or ability of said product to cause, 
or produce, its characteristic physiological effects 
upon thase who drink and consume it, when in fact 
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IV. 
‘ The said District Court erred in failing to find, 
hold, adjudge and decree that plaintiff’s said product 
is misbranded under and within the meaning of the 
latter portion of the second clause of that division 
of Section 8 of said Food and Drugs Act which re- 
lates to the misbranding of food, because it was 
established by the greater weight of the evidence; 
(a) that plaintiff’s said food product so introduced, 
fold, shipped and delivered for shipment, by plain- 
tiff, as aforesaid, contains (1) cocaine, (2) alpha and 
beta eucaine, and (3) derivatives of said substances; 
and (b) fails to bear a statement on the labels at- 
tached thereto or to the receptacles containing it, of 
the quantity or proportion of such cocaine, or of such 
alpha and beta eucaine, or of any [265] of the 
derivatives of any of said substances contained 
therein. 
Vv. 

The said District Court erred in failing to find, 
hold, adjudge and decree that plaintiff’s said pro- 
duct is adulterated under and within the meaning of 
the second clause of that division of Section 7 of said 
(Food and Drugs Act which relates to the adultera- 
ition of food, because it was established by the greater 
weight of the evidence: (a) that plaintiff’s said food 
product, so introduced, sold, shipped and delivered 
for shipment, by plaintiff, as aforesaid, contains, as 
an added ingredient, a large percentage of caffeine; 
(b) that said caffeine so contained in said product is 
not derived from coca leaves or cola nuts, but it is 
derived from tea leaves, coffee beans and other 
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sources; and (c) that said caffeine so derived has 
been substituted in plaintiff’s said product, either 
wholly or in part (1) for cola and (2) for extracts 
derived from cola, or the cola nut, containing the 
principal characteristic derivatives thereof. 

NOG 

The said District Court erred in failing to find, 
hold, adjudge and decree that plaintiff’s said pro- 
‘duct is adulterated under and within the meaning of 
the third clause of that division of Section 7 of said 
Food and Drugs Act which relates to the adultera- 
‘tion of good, because it was established by the greater 
weight of the evidence that the substantial and valu- 
able constituents of (1) coca and cola and (2) ex- 
tracts derived therefrom containing the principal 
characteristic derivatives thereof, have been wholly, 
or in part, abstracted from plaintiff’s said product, 
so introduced, sold, shipped and [266] delivered 
for shipment, by plaintiff, as aforesaid. 

VIL. 

The said District Court erred in failing to find, 
hold, adjudge and decree that plaintiff’s said pro- 
duct is adulterated under and within the meaning of 
the fifth clause of that division of Section 7 of said 
Food and Drugs Act which relates to the adultera- 
tion of food because it was established by the greater 
weight of the evidence; that plaintiff’s said product, 
so introduced, sold, shipped and delivered for ship- 
ment, by plaintiff, as aforesaid, contains, as an added 
ingredient a large percentage of caffeine which is a 
poisonous and deleterious substance and ingredient 
and which renders plaintiff’s said product injurious 
to health. 
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VI. 

That said District Court erred in failing to find, 
‘hold, adjudge and decree that plaintiff misrepresents 
the nature, character, quality, contents and ingre- 
dients of its said product and deceives and defrauds 
the public with respect thereto, because it was estab- 
lished by the greater weight of the evidence: 

1. (a) Plaintiff labels and brands its said pro- 
‘duct and the receptacles containing it with the name 
“*Coca-Cola”’ and with a pictorial design or picture 
of coca leaves and cola nuts and (b) that said name 
““Coca-Cola”’ is a descriptive name and purports to 
describe essential ingredients of said product; (c) 
that said name ‘‘Coca-Cola’’ together with said pic- 
‘torial design or picture induces the belief in the mind 
‘of the public and in the minds of purchasers (1) that 
plaintiff’s said product is a beverage, the essential 
characteristic ingredients of which are coca and cola, 
or extracts derived therefrom [267] containing 
the principal characteristic derivatives thereof, 
‘when in fact it is not; (2) that said coca and cola, 
or said extracts so derived, are present in said pro- 
duct in substantial and appreciable quantities when 
An. fact they are not; (3) that they perform essential 
functions therein and materially and appreciably 
tend to characterize and distinguish said product, 
when in fact they do not. 

2. That plaintiff represents to the public, through 
its advertising and otherwise: (a) that its said pro- 
duct is composed essentially of coca and cola, or of 
extracts derived therefrom containing the principal 
characteristic derivatives thereof, when in fact is 
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not; (b) that the substances coca and cola, or said 
extracts so derived therefrom, are present in said 
product in substantial and appreciable quantities, 
when in fact they are not; (c) that said substances 
coca and cola, or said extracts so derived therefrom, 
‘perform important essential functions in said pro- 
duct, and materially and appreciably tend to charac- 
terize and distinguish it, when in fact they do not. 

3. That plaintiff represents to the public, through 
its advertising and otherwise, that its said product 
is wholesome and healthful, that it is perfectly harm- 
less and free from injurious tendencies, and that it 
is not injurious or deleterious to health, when, as a 
matter of fact, said product is not wholesome or 
healthful, but has injurious tendencies and is, in 
fact, injurious and deleterious to health. 

4, That plaintiff represents to the public, through 
its advertising and otherwise, that its said product is 
pure, when in fact it is adulterated, as shown in as- 
signments V, VI and VII, supra, and frequently 
contains impurities and other foreign substances 
such as insects, rodents [268] “dust, erit, filthy 
‘decomposed and putrid animal and vegetable sub- 
istances and other like impurities. 

5. That plaintiff represents to the public, through 
its advertising and otherwise, that its said product 
does not contain cocaine, when in fact it does contain 
cocaine. 

6. That plaintiff represents to the public, through 
its advertising and otherwise, and by the application 
of the name ‘‘Coca-Cola”’ to its product, that said 
product is identically the same product that plain- 
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tiff has always manufactured and ‘sold under said 
name, and that it is identically the same product that 
Dr. Pemberton originally made and sold in Atlanta, 
Georgia, in 1886 and 1887, when in fact it is not, be- 
cause essential constituent ingredients of the origi- 
nal product, as originally made by plaintiff, and as 
originally made by the said Dr. Pemberton, are not 
now present in plaintiff’s said product, and plain- 
tiff’s said product contains essential constituent in- 
gredients which said original product did not con- 
tain. 
1D 

The said District Court erred in failing to find, 
hold, adjudge and decree that plaintiff’s business is 
unlawful, in that it is conducted in violation of sec- 
tions 1, 2, 4 and 8 of the Act of December 17th, 1914, 
commonly known as the Harrison Anti-Narcotiec Act, 
because it was established by the greater weight of 
the evidence: 

1. That plaintiff’s said product consists of, or 
contains, a compound, mixture, salt, derivative or 
preparation of coca leaves which have not been de- 
cocainized, which said compound, mixture, salt, de- 
rivative or preparation contains cocaine. 

2. That plaintiff’s business consists (a) in pro- 
ducing, manufacturing, compounding, mixing, deal- 
ing in, [269] selling, distributing and dispensing 
said product, (b) in having it in his possession and 
under its control, and (c) in sending, shipping, carry- 
ing and delivering same from the State of Georgia 
and from various other States, to persons in various 
States other than those from which it is thus sent, 
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shipped, carried and delivered by plaintiff, and to 
persons in the District of Columbia. 

3. That plaintiff has never at any time (a) regis- 
tered with the Collector of Internal Revenue of any 
District its name or style, place of business or the 
place or places where its said business is carried on, 
or (b) paid to such Collector of Internal Revenue the 
special tax of one dollar, as required and provided 
for by Section 1 of the Act of December 17th, 1914, 
commonly known as the Harrison Anti-Narcotice Act. 

4. That plaintiff sells, ships, and distributes said 
product in commerce among the several States, and 
between the several States and the District of Colum- 
bia, and sells and dispenses it in such commerce to 
the public generally as a popular beverage, and to 
be used and consumed as such, and that such sales 
are not, and have never been, made in pursuance of 
any written order of the person to whom said article 
is, or has been, sold, as aforesaid, or any form issued 
in blank for that purpose by the Commissioner of 
Internal Revenue, as required by Section 2 of said 
Harrison Anti-Nareotic Act. 

Oe 

The said District Court erred in failing to find, 
hold, adjudge and decree that plaintiff’s business is 
unlawful, in that it is conducted in violation of Sec- 
tion 3 of the Act of October the 15th, 1914, commonly 
known as_ [270] the Clayton Anti-Trust Act and 
consists in the open, flagrant and habitual violation 
thereof, beeause it was established by the greater 
weight of the evidence: 

1. The plaintiff is engaged in commerce among 
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the several States within the meaning of Sub-section 
2 of Section 1 of the Act of October 15th, 1914, com- 
monly known as the Clayton Anti-Trust Act, and 
within the meaning of Section 3 of said Act. 

2. That its business consists of making sales, and 
contracts for the sale, of its product in the course of 
such commerce for use, consumption and resale 
within the United States and the District of Colum- 
bia. 

3. That said sales, and contracts for the sale, of 
its said product, in the course of such commerce, are 
constantly and habitually made upon the condition, 
agreement and understanding that the purchasers of 
said product will not use, or deal in, the goods, wares 
and merchandise of any of plaintiff’s competitors, 
and that the making of such sales and of such con- 
tracts of sale, upon such condition, agreement and 
understanding, is the regular course of business by 
which plaintiff markets its said product. 

4, That in the regular course of plaintiff’s said 
business, plaintiff fixes the price of its said product, 
and discounts from, and rebates upon, such price, 
upon the condition, understanding and agreement 
that purchasers of its said product will not buy, use, 
handle, sell, or deal in, the goods, wares and mer- 
chandise of its competitors. 

Do. That the effect of such sales and contracts for 
such sales, and of such agreements, conditions and 
understandings, of the fixing of the price charged for 
its [271] said product, and of the discounts from, 
and rebates upon, such price upon the condition, 
agreement and understanding aforesaid, is to sub- 
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stantially lessen competition, and to tend to create 
a monopoly in the plaintiff of the cola beverage in- 
dustry in trade and commerce among the several 
States and between the several States and the Dis- 
trict of Columbia. 

Xx, 

The said District Court erred in failing to find, 
hold, adjudge and decree that plaintiff has openly, 
flagrantly and habitually, as a part of its regular 
course of business, violated Sections 1 and 2 of the 
» Act of July 2, 1890 (26 Statutes at Large, 209), com- 
monly known as the Sherman Anti-Trust Act, and 
that, therefore, its business is unlawful, because it 
was established by the greater weight of the evidence 
that, for the purpose of destroying defendants’ busi- 
ness and the business of its numerous other compet- 
itors, and for the purpose of unlawfully monopoliz- 
ing the trade in cola beverages in commerce among 
the several States, plaintiff has: 

1. Combined and conspired and contracted and 
agreed with numerous soft drink dealers throughout 
the country to restrain the commerce in cola bever- 
ages by abstaining from buying, handling, using, sell- 
ing or dealing in any product like the plaintiff’s ex- 
cept that of plaintiff’s manufacture. 

2. Boycotted and blacklisted those dealing in de- 
fendants’ product, and the products of plaintiff’s 
other competitors, who have refused to combine and 
conspire, or to contract and agree with plaintiff as 
aforesaid, and plaintiff has refused and declined to 
sell them its product so long as they persisted in 
handling defendants’ [272] products or any of 
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the said other competitive products. 

3. Slandered and libelled those dealing in defend- 
ants’ products, and in the products of plaintiff’s other 
competitors, to their customers, and to the public gen- 
erally in their respective communities, by uttering 
and publishing in writing of and concerning them, 
false and malicious statements and writings to the 
effect that said dealers are dishonest and engaged in 
deceiving and defrauding their customers, that de- 
fendants’ product and said other competitive products 
which they handle and sell are dishonest and fraudu- 
lent products, made of cheap, inferior and harmful 
materials, and are poisonous and deleterious to 
health, that in handling said products said dealers are 
violating the law and infringing upon plaintift’s 
trade rights, thereby rendering themselves amenable 
to law and subjecting themselves to severe and costly 
penalties. 

4. Slandered and libelled defendants and their 
business to their customers, present and prospective 
and to the public generally by uttering and publish- 
ing in writing of and concerning them false and mali- 
cious statements and writings similar to those set 
forth in paragraph 3, sapra. 

5. Maliciously threatened suits against, and pros- 
ecution of those dealing in defendants’ product and 
in the products of plaintiff’s other competitors, for 
alleged infringements of plaintiff’s alleged trade- 
mark and for alleged unfair competition, because of 
the fact that they were handling and selling said 
competitive products; and otherwise intimidated, 
coerced and browbeaten them. 
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6. Brought numerous vexatious and frivolous 
suits against those dealing in defendants’ product, 
and in the products of plaintiff’s other competitors, 
not in good [273] faith, but simply and solely to 
harass and annoy the said dealers and make it un- 
profitable for them to continue to handle said com- 
petitive products. 

7. Sent its agents and detectives to picket the 
stores and places of business of those dealing in de- 
fendants’ product and in said other competitive pro- 
ducts and to pry into their business secrets, and has 
sent its agents and detectives to defendants’ place 
of business and to the places of business of its other 
competitors to acquire by fraud and stealth their lists 
of customers, business secrets, commercial plans, 
financial status and the volume of business done by 
them, in order to gain an unfair advantage over them 
and thus facilitate its efforts to hinder, restrain and 
destroy their business. 

8. Sent its agents and detectives to spy upon rail- 
road offices and freight depots and to trace ship- 
ments of goods from defendants’ plant and from the 
plants of plaintiff’s other competitors to their cus- 
tomers, and has sent its said agents and detectives 
out to shadow and follow defendants’ salesmen and 
the salesmen of plaintiff’s other competitors, and to 
endeavor, by means of threats, coercions, intimida- 
tions and otherwise, to procure the cancellation of 
orders for said competitive products secured by said 
salesmen, and by said means has procured the can- 
cellation of many such orders, and has injured and 
almost destroyed defendants’ business, and has thus 
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substantially restrained trade and commerce. 

9. Carried on a general commercial campaign of 
terrorism and waged relentless trade war of ‘‘fright- 
fulness”’ in order to exterminate competition and to 
acquire an unlawful monopoly. [274] 

XII. 

The said District Court erred in finding, holding, 
adjudging and decreeing that plaintiff’s mark ‘‘ Coca- 
Cola”’ is a valid trademark, that the plaintiff is the 
owner of and alone entitled to use said mark, and 
that its goods alone can lawfully be sold under that 
name, because: 

J. Said mark is used by plaintiff in an unlawful 
business within the meaning of Section 21 of the 
Trademark Act of February 20, 1905, as amended: 
(a) in that it is used by plaintiff in interstate com- 
merce upon an article of food which is misbranded, 
as set forth in assignments I, H, TI, and IV, supra; 
(b) in that the use of said mark by plaintiff in in- 
terstate commerce as a trademark for, or as a brand 
upon, plaintiff’s said product, constitutes a mis- 
branding of the same, as set forth in said assignments 
I, I, UT and IV, supra; (c) in that said mark is used 
by plaintiff in interstate commerce, upon an article 
of food which is adulterated, as set forth in assign- 
ment V, VI and VII, supra; (d) in that said mark 
is used by plaintiff in interstate commerce upon an 
article which contains cocaine, in violation of Sec- 
tions 1, 2, 4 and 8 of the Harrison Anti-Narcotic Act, 
as set forth in assignment IX, swpra; (e) in that 
said mark is used by plaintiff in its business, which 
is carried on in open, flagrant and habitual violation 
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of Section 3 of the Clayton Anti-Trust Act, as set 
forth in assignment X, supra; (f) in that said mark 
is used by plaintiff in its business, which is carried 
on by means of combinations and conspiracies and 
contracts and agreements in restraint of trade in vio- 
lation of Sections 1 and 2 of the Sherman Anti-Trust 
Act, as set forth in assignment XI, supra; (g) in that 
said mark is used by plaintiff inits business, [275] 
which consists in part of an attempt to monopolize 
the trade in cola beverages in commerce among the 
several States in violation of said Section 2 of said 
Sherman Anti-Trust Act, as set forth in said assign- 
ment XI, supra. 

2. Said mark is used by plaintiff upon an article 
injurious in itself, as set forth in assignment VII, 
supra. 

3. Said mark is used by plaintiff with the design 
to deceive the pubhe in the purchase of its said pro-: 
duct as set forth in assignments I, IJ, ITI, IV and 
VIII, supra. 

4. It was established es the greater weight of the 
evidence that said mark ‘‘Coca-Cola”’ is a descriptive 
word and purports to describe plaintiff’s said prod- 
uct and the nature, character, quality, contents or 
ingredients thereof, and that said mark was not in 
the actual and exclusive use of plaintiff, or of its pre- 
decessors in title, as a trademark for its said product, 
during the whole of the ten years next preceding the 
passage of the Trademark Act of February 20th, 
1905. 

d. It was established by the greater weight of the 
evidence that said mark ‘‘Coca-Cola’”’ is a deceptive 
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mark, in that it falsely describes plaintiff’s said prod- 
uet and the nature, character, quality, contents or 
ingredients thereof, as set forth in assignments I, U, 
ITI, IV and VIII, supra. 

XII. 

The said District Court erred in finding, holding, 
adjudging and deereeing that this suit can be main- 
tained to the extent that it seeks any relief under the 
provisions of the Trademark Act of February 20, 
1905, as amended and to the extent that it seeks any 
relief predicated upon the theory that plaintiff’s 
mark ‘‘Coca-Cola’’ is a valid trademark, because said 
mark isinvalid [276] as a trademark for the rea- 
sons set forth in assignment XII, supra, and, not 
being a trademark, it cannot be infringed as such. 

ALY’. 

That said District Court erred (1) in failing to 
dismiss plaintiff’s bill to the extent that it seeks any 
relief under the provisions of the Trademark Act of 
February 20, 1905, as amended, and to the extent that 
it seeks any relief upon the theory that plaintiff’s 
mark ‘‘Coca-Cola’’ is a valid trademark, because 
said mark is invalid as a trademark, and is used by 
plaintiff in an unlawful business, upon an article 
which is injurious in itself, with the design to de- 
ceive the public in the purchase of merchandise, as 
set forth in assignments I to XII, inclusive, supra; 
and (2) in failing to adjudge the costs of the cause, 
to that extent, against the plaintiff. 

XV. 

The said District Court erred in finding, holding, 

adjudging and decreeing that defendants’ mark 
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‘“Koke’’ and defendants’ mark ‘‘Dope’’ infringe 
plaintiff’s mark ‘‘Coca-Cola”’ as a trademark: 

1. Because under the pleadings in this case, as 
amended, there was no issue requiring or authorizing 
a determination of any such question. 

2. Because plaintiff’s said mark ‘“‘Coca-Cola’’ is 
invalid as a trademark for the reason sect forth in 
assignments I to XII, inclusive, supra, and cannot 
therefore be infringed as a trademark. 

3. Beeause there was no evidence to sustain said 
finding. 

4. Because said finding was against the greater 
weight of the evidence. [277] 

5. Because it was established by the greater 
weight of the evidence that defendants’ predecessors 
in title, exclusively owned and used the mark ‘‘Coca- 
Cola’? and the business and goodwill connected 
therewith, and exclusively manufactured and sold 
‘*Coca-Cola”’ under said mark, prior to the time when 
plaintiff’s predecessors in title first adopted and be- 
gan to use said mark, and that defendants’ predeces- 
sors in title, adopted and began to use the mark 
‘*Koke”’ as a trademark for their said product either 
prior to, or contemporaneouslv with the adoption and 
use of said mark ‘‘Coea-Cola”’ by plaintiff’s predeces- 
sors, and that they and their suceessors have con- 
tinuously so used the same ever since then down to 
the present time, so that even if the mark ‘‘Koke”’ 
should be thought to be an infringement of the mark 
‘*Coca-Cola,’”’ nevertheless at the time the alleged in- 
fringement began defendants’ predecessors were 
guilty of nothing more heinous than infringing a 
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mark which they themselves had the right to use and 
which they had previously used, and, having had the 
right to use the mark ‘‘Coca-Cola,”’ itself, they vio- 
lated no rights of the plaintiff in using a mark which 
infringed the same. 

x VT. 

The said District Court erred in finding, holding, 
adjudging and decreeing that defendants’ marks 
‘‘Koke’’ and ‘‘Dope’’ are each an abbreviation of 
plaintiff’s ‘‘Coca-Cola’”’: 

1. Because there was no evidence to sustain said 
finding. 

2. Because said finding was against the greater 
weight of the evidence. 

3. Because said finding is an absurdity. [278] 

XVII. 

The said District Court erred in perpetually en- 
joining and restraining the defendants and their offi- 
cers, agents, servants, employees, attorneys, licen- 
sees, transferees and assignees, and all acting by or 
under their authority, from using or employing in 
connection with the manufacture, advertisement, 
offering for sale or sale of any product not being that 
of plaintiff’s manufacture, the word ‘‘Coca-Cola’”’ or 
any like word: 

1. Because there was no allegation in the bill of 
complaint, as amended, that defendants had ever 
wrongfully or unfairly used or employed said word 
‘*Coca-Cola”’ or any like word, in connection with the 
manufacture, advertisement, offering for sale or sale 
of any product not being that of plaintiff’s mnufac- 
ture; the word ‘‘Coca-Cola’’ or any like word. 
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1. Because there.was no allegation in the bill of 
complaint, as amended, that defendants had ever 
wrongfully or unfairly used or employed said word 
‘*Coca-Cola,’’ or any like word, in connection with 
the manufacture, advertisement, offering for sale or 
sale of any product not being that of plaintiff’s manu- 
ftenure. 

2. Because there was no evidence to sustain the 
finding that defendants had ever wrongfully used or 
employed said words ‘‘Coca-Cola’”’ in such connec- 
tion. 

3. Because said finding was against the greater 
weight of the evidence. 

4, Because it was established by the greater 
weight of the evidence that said word ‘‘Coca-Cola”’ 
is not a valid trademark, as set forth in assignments 
Ito XIU, inclusive, supra, and that it is a descriptive 
word purporting to describe plaintiff’s product and 
its nature, character, [279] quality, contents or in- 
gredients, and hence that plaintiff is not entitled to 
its exclusive use, or to absolutely and uncondition- 
ally enjoin and restrain others from using it, regard- 
less of whether it is used by them fairly and hon- 
estly, or otherwise. 

oO. Because said injunction is broader than the 
pleadings or the testimony warrant, in that it ab- 
solutely and unconditionally enjoins and restrains 
the defendants, their officers, agents and so forth, 
from using or employing said word ‘‘Coca-Cola”’ or 
any like word at all in any manner whatever for any 
purpose whatsoever, in connection with the manu- 
facture, advertisement, offering for sale, or sale of 
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any product not being that of plaintiff’s manufacture, 
without regard to the character or circumstances of 
such use and regardless of whether or not it is used 
rightfully, fairly and honestly, or otherwise—that 
is to say, it enjoins and restrains them, for instance, 
from stating that defendants’ product is like or re- 
sembles ‘*Coca-Cola’’ or is an imitation of ‘‘Coea- 
Cola.’ or is better than or superior to ‘‘Coca-Cola,”’ 
or that it is manufactured under the direction of a 
man who was formerly in partnership with the per- 
son who invented ‘‘Coca-Cola”’ or is sold at whole- 
sale at a less price than ‘‘Coca-Cola,”’ ete. ete. 
XVIII. 

The said District Court erred, and was guilty of an 
abuse of discretion in passing the order entered on 
the 20th day of February, 1915, granting the plain- 
tiff leave to amend its bill of complaint: 

1. Beeause the amendment changed the cause of 
action from one for the infringement of a trademark 
to one for unfair competition, pure and simple, and 
was a radical [280] departure from the theory of 
the case as presented in the original bill of complaint 
and necessitated a different line of defense and re- 
quired a new and extensive investigation into the 
facts, and the production of evidence different in 
character and volume from that called for under the 
issues raised by said original complaint. 

2. Because no good and sufficient reason was 
shown for making said amendment at the time same 
was sought and allowed. 

3. Because it worked a hardship and an injustice 
upon the defendants, for the reason that at the time 


vs. The Coca-Cola Company. 2 


of said amendment plaintiff had taken all its testi- 
mony in chief, and the defendants had begun to take 
their testimony, and at the time of the taking of 
plaintiff’s said testimony in chief the counsel for the 
defendants were unprepared to intelligently cross- 
examine the witnesses as to the facts relating to the 
new allegations made in and the new issues intro- 
duced by said amended complaint. 

4. Because said amendment was allowed without 
requiring plaintiff to pay the costs of the cause up 
to that time, and without the imposition of any terms 
whatever. [281] 

XIX, 

The said District Court erred in finding, holding, 
adjudging and decreeing that defendants have no 
right to use either the word ‘‘Koke”’ or the word 
‘*Dope,’’ and in perpetually enjoming and restrain- 
ing them, and each of them, their officers, agents, and 
employees, etc., from using or employing in connec- 
tion with the manufacture, advertisement, offer for 
sale or sale of any product not being that of plain- 
tiff’s manufacture, the word ‘‘Koke’’ or any like 
word, or the word ‘‘Dope’”’ or any like word, and 
from claiming or asserting any right in said name 
‘‘Koke”’ or said name ‘‘Dope’’; 

1. Because it was established by the greater 
weight of the evidence that defendant’s predecessors 
in title were the first to adopt and use the words 
‘‘Koke’’ and ‘‘Dope”’ as trademarks for their said 
product, and that they and the defendants have con- 
tinuously used the same ever since, and are, there- 
fore, the owners of the same and entitled to their ex- 
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clusive use as trademarks for their said product. 

2. Because it was established by the greater 
weight of the evidence that the defendant’s prede- 
cessors in title enjoyed the actual and exclusive use 
of the said mark ‘‘Koke”’ as a trademark for their 
said product during the whole of the ten years next 
preceding the passage of the Trademark Act of 
February 20, 1905, and that, therefore, they are en- 
titled to register said mark as a trademark under the 
terms of said Trademark Act; and hence that said 
mark is a valid trademark within the meaning of said 
Act, and its use by the defendants as such trademark 
is authorized by, and afforded protection under, said 
Act. 

3. Because it was established by the greater weight 
of the evidence that the words ‘‘Koke”’ or ‘‘Coke’’ 
and ‘‘ Dope,’’ as used by the public and by purchasers 
in asking for the drinks to which they are applied by 
them, and as understood by dealers, dispensers and 
the public generally, are purely descriptive words 
having reference [282] solely to the nature, char- 
acter, quality, contents or ingredients of such drinks, 
or to the popularly supposed physiological effect 
produced thereby, and having no reference whatever 
to origin, ownership, selection or manufacture, and 
are when so used in this sense, as distinguished from 
their use as a mark or brand upon goods, generic or 
publici juris. 

4. Because it was established by the greater weight 
of the evidence, and formally admitted of record, that 
neither plaintiff nor any of its predecessors, has ever, 
at any time, used or employed, or authorized the use 
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or employment of, either of said words ‘‘Koke’’ or 
*‘Dope,’’ in any manner, for any purpose, in connec- 
tion with the manufacture, advertisement, offering 
for sale or sale of its said product, but that, on the 
other hand, plaintiff has openly, publicly, and notor- 
lously, through its advertising and otherwise, re- 
pudiated said words on every hand. 

o. Because it was established by the greater weight 
of the evidence that neither said word ‘‘Koke’’ nor 
said word ‘‘Dope’’ deceptively resembles any mark 
or brand used by plaintiff upon, or in association 
with, its said product. 

6. Because it was established by the greater weight 
of the evidence and admitted, that plaintiff has never 
used or employed either of said words ‘‘Koke”’ or 
‘*Dope,’’ or authorized their use or employment, in 
any manner for any purpose, in connection, or as- 
sociation with, the sale of its product, and that plain- 
tiff does not claim, and has never claimed, any trade- 
mark rights therein, or any right to their exclusive 
use, and that plaintiff is not in‘fact entitled to their 
exclusive use. 

7. Because, if plaintiff had ever in fact acquired 
any right to the exclusive use of either of said words, 
its action in openly, publicly, and notoriously re- 
pudiating them constitutes an abandonment therof, 
and a dedication to the public of any such rights 
[283] therein. 

8. Because said injunction prohibits the sale of 
defendant’s product when it is asked for by words 
aptly and appropriately descriptive thereof, and by 
the words most generally used to designate that char- 
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acter of commodity, and therefore, practically pro- 
hibits the sale of defendants product altogether, and 
gives plaintiff a practical monopoly of the entire 
class or type of drinks to which its drinks and de- 
fendants drinks belong. 

9. Because said injunction is broader than is war- 
ranted by the pleadings or the evidence in that it 
absolutely enjoins and restrains defendants, their 
officers, agents, etc., from using or employing the 
word ‘‘Koke”’ or any like word, or the word ‘‘Dope”’ 
or any like word at all, in any manner, for any pur- 
pose whatever, in connection with the manufacture, 
advertisement, offering for sale or sale of any prod- 
uct not being that of plaintiff’s manufacture, thus 
affording plaintiff all protection of a valid, technical 
trademark in words which plaintiff has never used 
or employed, which it has openly and publicly and 
notoriously repudiated on every hand and which are 
common generic terms, purely descriptive of the 
class or type of drinks to which they are applied, 
having no reference whatever to origin, ownership, 
selection or manufacture, and in which, therefore, 
plaintiff has no right to a monopoly, but which de- 
fendants and all the world may fairly and lawfully 
use without invading any rights of the plaintiff 
therein. 

10. Because said injunction is broader than is 
warranted by the pleadings or the evidence in that it 
is not limited so as to merely enjoin any unfair use 
of the word ‘‘Koke”’ or any like word, or of the word 
‘*Dope”’ or any like word, or the use of them so as to 
convey any secondary meaning they may have ac- 
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quired, but absolutely enjoins any use of them at all, 
in connection with the manufacture, advertisement, 
offering for sale or sale of any product other than 
that of plaintiff’s manufacture, in any manner, 
for any purpose whatever, [284] regardless of 
whether such use is fair or unfair or is confined to 
the primary descriptive meaning thereof or other- 
wise, 

11. Because there was no evidence to sustain the 
finding that defendants have used said word ‘‘Koke”’ 
or said word ‘* Dope’’ or any like word or words un- 
fairly, the mere use of them by defendants and not 
any unfair use thereof, being all that was estab- 
lished. 

12. Because it was established by the greater 
weight of the evidence that defendants have not used 
the said words or any like word or words unfairly, 
the mere use of them by the defendants, and not any 
unfair use thereof, being all that was established. 

18. Because said injunction is broader than is 
warranted by the pleadings and the evidence in that 
it not only enjoins defendants, their officers, and 
agents, etc., from using the words ‘‘Ikoke’’ and 
‘“Dope’’ but also enjoins them from making any use 
whatever of any like word or words, and in as much 
as said words ‘‘Koke’’ and ‘‘Dope”’ are descriptive 
of the class or type of drinks to which they are 
applied, any other word or words that aptly de- 
seribed said class or type of drinks would necessarily 
have conveyed the same meaning, and, therefore, 
would be a like word or such like words, and hence 
said injunction enjoins said defendants from de- 
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scribing their product by any words whatever. 

14. Because it was established by the greater 
weight of the evidence, and was not disputed, that 
plaintiff had silently acquiesced in the use of said 
words by defendants and their predecessors for many 
years and had never taken any steps whatever to as- 
sert any right, or claim or interest therein, and had 
never questioned the right to use said words in the 
manner in which defendants used them, or com- 
plained of such use as unfair, until the bill was filed 
in this case, and hence that plaintiff is estopped by 
its acquiescence and laches from now complaining 
of defendants’ use of said words. 

XX. 

The said District Court erred in finding, holding, 
adjudging and decreeing that the words ‘‘ Koke”’ and 
‘‘Dope’’ are each used [285] by the public and by 
purchasers in designating plaintiff’s product. 

1. Because it was established by the greater 
weight of the evidence; (a) that said words ‘‘ Koke”’ 
and ‘‘Dope’’ are each descriptive in character; (b) 
that their use by the public originated in the assump- 
tion or supposition that the drinks to which they 
were applied contained cocaine or some other potent 
drug of like character; (c) that said words were 
used by the public originally to describe or designate 
the nature, character, quality, contents or ingredi- 
ents of the class of drinks to which they were ap- 
plied, or the popularly supposed physiological effects ° 
produced thereby; and (d) that the use of said 
words by the public and by purchasers ever since 
then and down to the present time has continued and 
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spread upon said assumption or supposition, and 
said words have been used by the public and by pur- 
chasers ever since then down to the present time, and 
are now used by them, merely to describe or desig- 
nate the nature, character, quality, contents or in- 
gredients of the class of drinks to which they are 
apphed or the popularly supposed physiological 
effect produced thereby. 

2. Because it was established by the greater 
weight of the evidence that neither said word 
‘“Koke’’ nor said word ‘‘Dope”’ is now, or ever was, 
used by the public or by purchasers to designate 
plaintiff’s product exclusively, or to indicate or des- 
ignate plaintiff as the source or origin of the drinks 
to which they are and have been applied, but that 
said words are now, and have been for many years, 
used by the public and by purchasers to designate 
generically the class or type of drinks to which plain- 
tiff’s drink and defendant’s drink and hundreds of 
other similar drinks of others belong. 

NOS 

The said District Court erred in perpetuaily en- 
joining -and restraining defendants, their officers, 
agents, ete., from interfering or threatening any 
prosecution, or interfering with the use of said names 
‘‘Koke’’ and ‘‘Dope’’ as short hames or nicknames of 
plaintiff’s product: [286] 

1. Because it was established by the greater 
weight of the evidence that said words ‘‘Koke”’ and 
‘“Dope’’ are not short names or nicknames for plain- 
tiff’s product exclusively, but are common generic 
descriptive terms used by the public and by pur- 
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chasers to designate a class merely and not origin. 

2. Because it was established by the greater 
weight of the evidence that the action of the defend- 
ants in interfering with plaintiff’s attempt to mon- 
opolize said names was taken in good faith and in 
the honest belief that said words, as used and em- 
ployed by them, were valid trademarks and that the 
defendants were entitled to the exclusive use of same 
as their trademarks, and for the sole purpose of pro- 
tecting what they honestly believed to be their rights 
and not to take any unfair advantage of the plaintiff 
or to unfairly compete with it. 

3. Because it was established by the greater 
weight of the evidence that notwithstanding the facet 
that plaintiff has never used or employed said words 
‘*Koke”’ or ‘‘Dope”’ and that said words, as used 
and employed by the public in asking for soft drinks, 
are purely descriptive and therefore, publicit juris, 
nevertheless plaintiff has threatened prosecutions 
and actually brought suits against defendants deal- 
ers and otherwise harassed, threatened, intimidated, 
coerced, bull-dozed and brow beaten them in an at- 
tempt to monopolize said words and to prevent their 
use by the defendants, and hence that plaintiff has 
come into Court with unclean hands and is itself 
‘guilty of vastly more pernicious unfair competition 
in this respect against defendants, than it even ac- 
cuses defendants of. 

pO. EF 

That the said District Court erred in perpetually 
enjoining and restraining defendants, their officers, 
agents, etc., from using or employing, or authorizing 
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the use or employment of labels, designs or devices 
like those of the plaintiff or the labels ox designs and 
devices used by the defendants and referred to in the 
bill of plaintiff in this cause: [287] 

1. Because there was no evidence to sustain the 
finding the defendants have ever used any labels, de- 
signs or devices like those of the plaintiff, with the 
possible exception of a short time when two of the 
defendants adopted and used a label similar in shape 
and color to the label used by the plaintiff, the use 
of which label was voluntarily discontinued by said 
defendants many months before the filing of the bill 
in this cause. 

2. Because it was established by the greater 
weight of the evidence that the labels, designs and 
devices used by the plaintiff are not peculiar to or 
distinctive of plaintiff’s product, and do not serve to 
identify or distinguish it in the market, but are old 
in the art, common to the trade and in general use, 
except in so far as they bear thereon the words 
“Coca-Cola,” and that the use of such labels, de- 
signs or devices by defendants, with the name ‘‘ Coca- 
Cola’’ absent therefrom, could not amount to a mis- 
representation as to the origin of their product or re- 
sult in a deception of purchasers. 

Doxa: 

The said District Court erred in perpetually en- 
joining and restraining defendants, their officers, 
agents, etc., from using in connection with the sale 
or shipment of any product not the plaintiff’s, in bar- 
rels or receptacles colored in imitation of plaintiff’s 
barrels or receptacles: 
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1. Because it was established by the greater 
weight of the evidence that the color of defendants 
barrels is produced by a paint made from red clay, 
which is the cheapest and most serviceable paint on 
the market for the painting of barrels, and that said 
paint produces only one color, to wit, the color of the 
clay of which it is made, and hence that the use of 
said color does not rest along upon arbitrary selec- 
tion, but results from considerations of economy, 
convenience and serviceability ; 

2. Because it was established by the greater 
weight of the evidence that the color of plaintiff’s 
barrels is not now, or never was distinctive, and does 
not now or never did identify or distinguish [288] 
plaintiff’s barrels in the market, but that said color 
for syrup barrels is now, and has been for many 
years, old in the art, common to the trade, and in 
general use by practically all the manufacturers and 
dealers in like products, and, indeed by the manu- 
facturers of and dealers in all kinds of syrups, and 
that the use of barrels of such color could not pos- 
sibly amount to a misrepresentation as to the origin 
of defendants’ products, or result in a deception of 
purchasers. 

3. Because it was established by the greater 
weight of the evidence that defendants and their 
predecessors used barrels of said same color prior to, 
and at the time, plaintiff’s predecessors began to use 
barrels of said color, and have continuously done so 
ever since, in connection with the sale and shipment 
of products similar to the plaintiffs; 

4. Because it was established by the greater 
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weight of the evidence that dealers could not pos- 
sibly be deceived as to the origin of the product 
simply because of the color of the barrels in which 
it was shipped to them, and that the consumers do 
not see the barrels at the time of purchasing the 
product, and hence that the color of the barrels could 
not possibly cause them to be deceived as to the origin 
of the product. 

do. Because it was established by the greater 
weight of the evidence that defendants, and their pre- 
decessors in title, have used barrels and receptacles of 
substantially the same color as plaintiff’s said bar- 
rels, in connection with the sale and shipment of syr- 
ups similar to plaintiff’s, for more than a quarter of 
a century, and that numerous other competitors of 
plaintiff have used barrels of the same color for many 
years with the knowledge and acquiescence of the 
plaintiff, and that, therefore, plaintiff is now es- 
topped to complain of defendants’ use of barrels of 
said color. 

6. Because said injunction is-broader than is war- 
ranted by the pleading and the proof in that it en- 
joins defendant from using not only barrels resem- 
bling plaintiff’s in color, but also any receptacles of 
any kind resembling in color the corresponding re- 
ceptacles of the plaintiff, without regard to whether 
or not the color of said receptacles is distinctive or is 
in general use, old in art and common to the trade. 
[289 | 

7. Because it was established by the greater 
weight of the evidence that the color of none of plain- 
tiff’s receptacles is distinctive, but that their colors 
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are all of old in the art, common to the trade, and in 
general use, so that the use of receptacles of such 
color by defendants could not possibly misrepresent 
the origin of their product or result in the deception 
of purchasers. 

OGY, 

The said District Court erred in perpetually en- 
joining and restraining defendants, their officers, 
agents, etc., from stating or representing that they 
syrup made and sold by the defendants or any of 
them is made from the same formula as ‘‘ Coca-Cola’’ 
syrup: 

1. Because it was established by the greater 
weight of the evidence that defendants have not 
stated or represented that their syrup is made ac- 
cording to the same formula as plaintiff’s syrup is 
now made. 

2. Because it was established by the greater 
weight of the evidence that defendants’ statements or 
representations to the effect that their syrup is made 
substantially according to the original ‘‘Coca-Cola’”’ 
formula,—that is the formula by which Dr. Pember- 
ton, the inventor of the drink, made it—were the 
truth. 

XXV. 

The said District Court erred in perpetually en- 
joining and restraining defendants, their officers, 
agents, etc., from stating or representing that they or 
any of them, know or may rightfully use the ‘‘Coca- 
Cola”’ formula: 

1. Because it was established by the greater 
weight of the evidence that defendants’ predecessor 
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in title, J. C. Mayfield, did know the ‘‘Coca-Cola’’ 
formula, because he purchased a part interest in it 
from the inventor of the drink, Dr. Pemberton, in 
1888, and was taught how to make said product by the 
said Dr. Pemberton, and that he did in fact make and 
sell original, identical ‘‘Coca-Cola’”’ syrup, and that 
he imparted his knowledge of said formula to the de- 
fendant, The Koke Company of America. 

2. Because the defendants have the right under 
the law to use and employ the ‘‘Coca-Cola’’ formula. 

3. Because it was established by the greater 
weight of the evidence [290] the defendants’ pre- 
decessors in title, J. C. Mayfield, A. O. Murphy, E. H. 
Bloodworth and Dr. Pemberton, owned and con- 
ducted the coca-cola business, goodwill, and the for- 
mula, and that they and their successors have con- 
tinuously ever since manufactured said product ac- 
cording to said formula. 

4, Because it was established and admitted that 
plaintiff’s formula is not patented, and it was estab- 
lished by the greater weight of the evidence that same 
is not a secret but that it is known and rightfully used 
by hundreds of plaintiff’s competitors. 

XXVI. 

The said District Court erred in perpetually en- 
joining and restraining defendants, their officers, 
agents, etc., from coloring any product in imitation 
of or like the coloring of ‘* Coca-Cola”’ without clearly 
indicating in connection with the sale thereof that the 
product is manufactured by the defendants and not 
by the plaintiff : 

1. Because it was established by the greater 
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weight of the evidence that the color of plaintiff’s 
product is not peculiar to or distinctive of plaintiff’s 
said product, and does not serve to identify or dis- 
tinguish it in the market, but that said color was be- 
fore and at the time plaintiff adopted it, old in the 
are, common to the trade and universally used for 
coloring innumerable similar beverages and for col- 
oring innumerable other varieties of soft drinks, and 
that hence the color of defendants’ products could 
not possibly misrepresent its origin or result in the 
deception of purchasers. 

2. Because it was established by the greater 
weight of the evidence that defendants’ predecessors 
in title, manufactured and sold a beverage of pre- 
cisely the same color as plaintiff’s product, prior to 
the time when plaintiff’s predecessors began to man- 
ufacture and sell plaintiff’s product, and have con- 
tinuously since then manufactured and sold said pro- 
duct and other similar products having identically, 
the same color. 

3. Because said injunction requires the defend- 
ants to extol plaintiff’s goods in an attempt to sell 
their own. [291] 

4. Because it was established by the greater 
weight of the evidence that plaintiff has silently, 
acquiesced in the manufacture and sale of almost 
innumerable similar products having the same color 
as its product, for more than a quarter of a century, 
and in the manufacture and sale by the defendants of 
similar products, having the same color for more than 
a quarter of a century, and hence that plaintiff is now 
estopped and barred by its laches and acquiescence 
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from complaining of defendants’ use of said color. 

do. Because it was established by the greater 
weight of the evidence that plaintiff made no preten- 
sions to the possession of any exclusive right to use 
said color, or of any right to enjoin others from giv- 
ing to their products a color identical with, or like, 
the color of plaintiff’s said product, until compara- 
tively recently, and that the recent effort of plaintiff 
to monopolize said color is one of the steps in its 
scheme to monopolize the cola drink industry. 

6. Because the color of defendants’ product is not 
an arbitrary, fanciful feature of dress merely, but is 
in fact a fundamental, structural feature of the arti- 
cle, and a physical requirement thereof essential to 
commercial success. 

XXVIII. 

The said District Court erred in perpetually en- 
joining and restraining the defendants from doing 
any act or thing, or using any names or nickames, de- 
vices, artifices or contrivances which may be calcu- 
lated to represent that any product, not of the plain- 
tiff’s production, is the genuine Coca-Cola of the 
plaintiff. 

1. Because it was shown by the greater weight of 
the evidence that defendants have not been guilty of 
any such conduct. 

2. Because said injunction is too broad in that it 
is not specific, but is a general sweeping command. to 
desist from any and all unfair competition without 
pointing out specifically what is prohibited. 

XXVIII. 
The said District Court erred in awarding plaintiff 
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a reference for damages and profits: [292] 

1. Because there was no evidence to sustain the 
finding that plaintiff has suffered any actionable 
damage at the hands of the defendants. 

2. Because plaintiff has silently and knowingly 
acquiesced in defendants’ conduct for so long that it 
is now estopped and barred by its said acquiescence 
and laches from recovering damages or profits from 
the defendants. 

3. Because this was a suit for unfair competition 
pure and simple and in such cases it is not proper to 
award profits. 

XXIX. 

The said District Court erred in finding, holding, 
adjudging and decreeing that the defendant, The 
Koke Company of America, and its predecessor, J. C. 
Mayfield, did not adopt or make use of the name 
‘‘Koke’’ until the year 1909; because it was estab- 
lished by the greater weight of the evidence that the 
said J. C. Mayfield and associates, did adopt and first 
used said mark on or about the 14th day of April, 
1888, and that they and their successors have contin- 
uously used the same ever since. 

DROS 

The said District Court erred in finding, holding, 
adjudging and decreeing that defendants and their 
predecessors have no interest in or claim to the trade- 
mark ‘‘Coca-Cola,’’ the Coca-Cola business or for- 
mula, and that the claim of the defendants, and their 
predecessors’ claim, of interest in the Coca-Cola busi- 
ness, in the trademark Coca-Cola, and knowledge of 
the Coca-Cola formula are without foundation. 


vs. The Coca-Cola Company. 287 


1. Because neither the defendants nor their pre- 
decessors have claimed any interest in the trademark 
‘“‘Coca-Cola’’ or the Coca-Cola business in recent 

years, their claim merely being that they formerly 
owned an interest therein, which is true. 

2. Because it was established by the greater 
weight of the evidence that the defendants’ prede- 
cessors’ claim of interest in the Coca-Cola business, 
trademark and formula was well founded. [293] 

XXXII. 

The said District Court erred in finding, holding, 
adjudging and decreeing that the words ‘‘Koke”’ 
and ‘‘Dope’’ were adopted and used by the defend- 
ants and their predecessors with the deliberate pur- 
pose of representing their goods to be the product 
and manufacture of the Coca-Cola Company; be- 
cause said finding was against the greater weight of 
the evidence. 

XO OTE 

The said District Court erred in finding, holding, 
adjudging and decreeing that the defendants’ sales- 
men were instructed to sell and did sell defendants’ 
product under the names ‘‘Koke’’ and ‘‘Dope’’ as 
and for Coca-Cola, because said finding was against 
the greater weight of the evidence. 

XXXII. 

That said District Court erred in finding, holding, 
adjudging and decreeing generally that the defend- 
ants and each of them have infringed the plaintift’s 
trademark and have been guilty of unfair competi- 
tion with the plaintiff; because said finding was 
against the greater weight of the evidence. 
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XXIV 

The said District Court erred in failing to dismiss 
the plaintiff’s bill and to adjudge all the costs of the 
cause against the plaintiff; because plaintiff has 
come into Court with unclean hands and has been 
guilty of such inequitable conduct on its part as 
deprives it of the right to the relief sought in its bill 
of complaint in this cause, as more specifically set 
forth in assignments I to XI inclusive, supra. 

XXXYV. 

The said District Court erred in failing to find, 
hold, adjudge and decree that this suit was not 
brought in good faith to address any real or fancied 
grievance but that it was brought simply and solely 
in the attempt to acquire a monopoly by bankrupt- 
ing the defendants with the enormous expense neces- 
sary to adequately defend themselves against this 
suit, and by defrauding the Court with perjured and 
corrupted testimony into rendering a decision and 
entering a decree which will operate [294] to give 
plaintiff a monopoly by establishing the precedent 
that no one but plaintiff may lawfully manufacture 
and sell the kind of drink that plaintiff makes and 
sels. 

XXXVI. 

The said District Court erred in rendering any 
judgment against the defendants, because of plain- 
tiff’s unclean hands and inequitable conduct as more 
specifically set forth in assignments I to XI inelu- 
Sive, supra. 

RICHARD E. SLOAN, 
A. B. LITTLETON, 
Attorneys for Defendants. [295] 
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' [Endorsed]: In Equity No. In the United 
States District Court for the District of Arizona. 
The Coca-Cola Company, a Corporation, Plaintiff, 
vs. The Koke Company of America, The Southern 
Koke Company, Ltd., The Koke Company of Texas, 
The Koke Company of Oklahoma, and The Koke 
‘Company of Arkansas, Defendants. Assignment of 
Errors. Filed Oct. 16, 1916, at —— M. Mose 
Drachman, Clerk. By R. E. L. Webb, Deputy. 
[296] 


In the Umted States District Court for the District 
of Arizona. 


THE COCA-COLA COMPANY, 
Plaintiff, 


VS. 


THE KOKE COMPANY OF AMERICA, THE 
SOUTHERN KOKE COMPANY, LTD., 
THE KOKE COMPANY OF TEXAS, THE 
KOKE COMPANY OF OKLAHOMA, and 
THE KOKE COMPANY OR ARKANSAS, 

Defendants. 


Appeal Bond. 

KNOW ALL MEN BY THESE PRESENTS: 
That we, The Koke Company of America, The 
Southern Koke Company, Ltd., The Koke Company 
of Texas, The Koke Company of Oklahoma, and The 
Koke Company of Arkansas, as principals, and the 
Southern Surety Company as surety, are held and 
firmly bound unto the Coca-Cola Company, a cor- 
poration, in the full and just sum of One Thousand 
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($1,000) Dollars to be paid to the said Coca-Cola 
i\Company, its heirs, executors, administrators, suc- 
cessors or assigns, to which payment well and truly 
to be made we bind ourselves, our heirs, executors 
and administrators, successors or assigns, jointly and 
severally by these presents. Sealed with our seals 
and dated this day of October, in the year of our 
Lord one thousand nine hundred and sixteen. 

WHEREAS, lately at the March, 1915, term of 
the United States District Court for the District of 
Arizona, in a suit depending in said Court between 
The Coca-Cola Company [297] a corporation, 
plaintiff, and The Koke Company of America, The 
Southern Koke Company, Ltd., The Koke Company 
of Texas, The Koke Company of Oklahoma, and The 
i1Koke Company of Arkansas, defendants, a decree 
was rendered against the said defendants and the 
said defendants have obtained an allowance of ap- 
peal from the said decree of the said Court to re- 
verse the said decree in the aforesaid suit, and a 
citation directed to the said plaintiff citing and ad- 
monishing it to be and appear in the United States 
Circuit Court of Appeals for the Ninth Circuit, at 
the city of San Francisco, thirty days from and after 
the date of said citation. 

Now, the condition of the above obligation is such 
that if the said The Koke Company of America, The 
Southern Koke Company, Ltd., The Koke Company 
of Texas, The Koke Company of Oklahoma, and The 
Koke Company of Arkansas, shall prosecute their 
said appeal to effect and answer all costs if they fail 
to make good their said plea, then the above obliga- 
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tion to be void; else to remain in full force and 
virtue. 
THE KOKE COMPANY OF AMERICA, 
THE SOUTHERN KOKE COMPANY, 
LED, 
THE KOKE COMPANY OF TEXAS, 
THE KOKE COMPANY OF OKLAHOMA, 
and 
THE KOKE COMPANY OF ARKANSAS, 
By RICHARD E. SLOAN, 
Attorney in Fact. 
THE SOUTHERN SURETY COMPANY. 
By V.C. COCIG 
Attorney in Fact. 
The foregoing bond is approved this 25 day of 
October, 1916. 
WM. H. SAWTELLE, 
Judge. 


[Endorsements]: In Equity No. E-21. In the 
United States District Court:for the District of Ari- 
zona. The Coca-Cola Company, a Corporation, 
Plaintiff, vs. The Koke Company of America, The 
Southern Koke Company, Ltd., The Koke Company 
of Texas, The Koke Company of Arkansas, Defend- 
ants. Appeal Bond. Filed Oct. 25, 1916 at M. 
Mose Drachman, Clerk. By R. E. L. Webb, Deputy. 
[298 | 
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In the United States District Court for the District 
of Arizona. 


THE COCA-COLA COMPANY, 
Plaintiff, 
VS. 


THE KOKE COMPANY OF AMERICA, THE 

SOUTHERN KOKE COMPANY, LTD., 

THE KOKE COMPANY OF TEXAS, THE 

KOKE COMPANY OF OKLAHOMA, and 

THE KOKE COMPANY OF ARKANSAS, 
Defendants. 


Injunction Bond. 

KNOW ALL MEN BY THESE PRESENTS: 
That we, The Koke Company of America, The 
Southern Koke Company, Ltd., The Koke Company 
of Texas, The Koke Company of Oklahoma, and The 
Koke Company of Arkansas, as principals, and The 
Southern Surety Company as surety, are held and 
firmly bound unto The Coca-Cola Company, a Cor- 
poration, in the full and just sum of five thousand 
dollars ($5,000), to be paid to the said Coca-Cola 
Company, its heirs, executors, administrators, suc- 
cessors or assigns, to which payment well and truly 
to be made we bind ourselves, our heirs, executors 
and administrators, successors or assigns, jointly 
and severally by these presents. Sealed with our 
seals and dated this —— day of October in the year 
of our Lord one thousand nine hundred sixteen. 

Wherefore, lately at the March, 1915, term of the 
United States District Court for the District of Ari- 
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zona in a suit depending in said court between The 
Coca-Cola Company, a corporation, plaintiff, and 
The Koke Company of America, The Southern Koke 
Company, Ltd., The Koke Company of Texas, The 
Koke Company of Oklahoma, and The Koke Com- 
pany of Arkansas, defendants, a decree was rendered 
against the said defendants, and the said defendants 
have obtained an allowance of appeal from the said 
[299] decree of the said court to reverse the said 
decree in the aforesaid suit and a citation directed 
to the said plaintiff citing and admonishing it to be 
and appear in the United States Circuit Court of 
Appeals for the Ninth Circuit Court at the City of 
San Francisco thirty days from and after the date 
of said citation; 

Whereas the above-entitled court by its order has 
suspended the injunction granted in said decree for 
the period of thirty days from its date and during 
the pendency of said appeal upon the defendants 
giving bond as required by Equity Rule 74, in the 
sum of five thousand dollars ($5,000) ; 

Now, therefore, the condition of the above obliga- 
tion is such that if the said The Koke Company of 
America, The Southern Koke Company, Ltd., The 
Koke Company of Texas, The Koke Company of 
Oklahoma, and The Koke Company of Arkansas 
shall prosecute their said appeal to effect and answer 
all damages the said The Coca-Cola Company may 
suffer by reason of the suspension of said injunctive 
order during the pendency of said appeal, then the 
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said obligation to be void, else to remain in full force 
and virtue. 
THE KOKE COMPANY OF AMERICA, 
THE SOUTHERN KOKE COMPANY, 
JEU), 
THE KOKE COMPANY OF TEXAS, 
THE KOKE COMPANY OF OKLAHOMA, 
THE KOKE COMPANY OF ARKANSAS, 
By RICHARD E. SLOAN, 
Attorney in Fact. 
THE SOUTHERN SURETY COMPANY, 
By V. C. COOK, 
Attorney in Fact. 
The foregoing bond is approved this 25th day of 
October, 1916. 
WM. H. SAWTELLE, 
Judge. 
Filed October 25, 1916. Mose Drachman, Clerk. 
By R. EH. L. Webb, Deputy. [3800] 


In the Umted States District Court for the District 
of Arizona. 
2 (PE Xe). 
THE COCA-COLA COMPANY, 
Plaintiff, 
vs. 


THE KOKE COMPANY OF AMERICA, THE 

SOUTHERN KOKE COMPANY, LTD., 

THE KOKE COMPANY OF TEXAS, THE 

KOKE COMPANY OF OKLAHOMA, and 

THE KOKE COMPANY OF ARKANSAS, 
Defendants. 
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Order Extending Time for Filing Transcript. 

Good cause appearing therefor, it is hereby or- 
dered that the time within which the defendants in 
the above-entitled cause are required to prepare and 
file with the Circuit Court of Appeals, a transcript 
on appeal be extended an additional sixty days from 
the 16th day of November, 1916. 

WM. H. SAWTELLE, 
Judge. 

Original Copy mailed to Circuit Court of Appeals, 

Nov. 16, 1916. 
R. E. L. WEBB, 
Deputy Clerk. [801] 

[Endorsements]: In the United States District 
Court for the District of Arizona. The Coca-Cola 
Company, a Corporation, Plaintiff, vs. The Koke 
Company of America, The Southern Koke Company, 
Ltd., The Koke Company of Texas, The Koke Com- 
pany of Oklahoma, and The Koke Company of 
Arkansas, Defendants. Order Extending Time for 
Filing Transcript. Filed Nov. 16, 1916. Mose 
Drachman, Clerk. By R. E. L. Webb, Deputy. 
[302] 
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In the District Court of the United States for the 
District of Arizona. 


THE KOKE COMPANY OF AMERICA, THE 
SOUTHERN KOKE COMPANY, LTD., 
THE KOKE COMPANY OF TEXAS, THE 
KOKE COMPANY OF ARKANSAS, THE 
KOKE COMPANY OF OKLAHOMA, 
Appellants, 
VS. 


THE COCA-COLA COMPANY, 
Appellee. 


Order Extending Time to March 15, 1917, to File 
Transcript on Appeal. 

Good cause appearing therefor, IT IS HEREBY 
ORDERED that the appellants have until the 15th 
day of March, 1917, within which to perfect its ap- 
peal and to file or cause to be filed the transcript on 
appeal in the Circuit Court of Appeals for the Ninth 
Circuit. 

WM. H. SAWTELLE, 
Judge of the District Court of the United States for 
the District of Arizona. [803] 


[Endorsements]: In the District Court of the 
United States for the District of Arizona. The Koke 
Company of America, The Southern Koke Company, 
Ltd., The Koke Company of Texas, The Koke Com- 
pany of Arkansas, The Koke Company of Okla- 
homa, Appellants, vs. The Coca-Cola Company, Ap- 
pellee. Order. Filed Jan. 8, 1917. Mose Drach- 
man, Clerk. By R. E. L. Webb, Deputy. [304] 
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In the District Court of the United States for the 
District of Arizona. 
No. E-21. (PHOENIX). 
THE COCA-COLA COMPANY, 


Plaintiff, 
VS. 
THE KOKE COMPANY OF AMERICA et al., 
Defendants. 


Order Extending Time to March 25, 1917, to File 
Transcript on Appeal. 

For good cause, I'T IS ORDERED that the time 
within which the defendants shall file their record 
on appeal in the Circuit Court of Appeals be and 
the same is hereby extended for ten days from the 
date on which the order heretofore entered herein 
expires. 

Dated at Prescott this 138th day of March, 1917. 

WM. H. SAWTELLE, 
Judge. [3805]. 

[Endorsements]: In the District Court of the 
United States for the District of Arizona. No, E.-21 
(Phx.) Order Extending Time for Filing Record 
on Appeal. The Coca-Cola Co., Ptf., vs. The Koke 
Company of America et al., Defts. Filed March 18, 
1917. Mose Drachman, Clerk. [306] 
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In the District Court of the United States for the 
District of Arizona. 
No. E-21 (PHOENIX). 
THE COCA-COLA COMPANY, 


Plaintiff, 
VS. 
THE KOKE COMPANY OF AMERICA et al., 
Defendants. 


Order Extending Time to and Including April 10, 
1917, to File Transcript on Appeal. 

For good cause, IT IS ORDERED that the time 
within which the defendants shall file their record 
on appeal in the Circuit Court of Appeals be and the 
same is hereby extended to and including the tenth 
day of April, 1917. 

Dated at Phoenix this 24th day of March, 1917. 

WM. H. SAWTELLE, 
Judge. [307] 

[Endorsements]: In the District Court of the 
United States for the District of Arizona. The 
‘Coca-Cola Company, Plaintiff, vs. The Koke Com- 
pany of America et al., Defendants. Order. Filed 
Mch. 24,1917. Mose Drachman, Clerk. By R. E. L. 
Webb, Deputy. [308] 
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In the District Court of the United States for the 
District of Arizona. 
No. E.-21 (PHOENIX). 
THE COCA-COLA COMPANY, a Corporation, 


Plaintiff, 
vs. 
THE KOKE COMPANY OF AMERICA et al., 
Defendants. 


Order Extending Time to and Including April 15, 
1917, to File Transcript on Appeal. 

For good cause, IT IS ORDERED that the time 
within which the defendants shall file their record on 
appeal in the Circuit Court of Appeals be and the 
same is hereby extended to and including Apri! 15, 
isle 

Dated at Phoenix, Ariz., this 2d day of April, 1917. 

WM. H. SAWTELLE, 
Judge of the District Court of the United States for 
the District of Arizona. [309] 

[Endorsements]: In the. District Court of the 
United States for the District of Arizona. No. E.-21 
(Phoenix). The Coca-Cola Company, a Corpora- 
tion, Plaintiff, vs. The Koke Company of Amer- 
ica et al., Defendants. Order. Dated April 2, 1917. 
Filed April 2, 1917. Mose Drachman.[310] 
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In the District Court of the United States for the 
District of Arizona. 
No. E.-21 (PHOENIX). 
THE COCA-COLA COMPANY, a Corporation, 


Plaintiff, 
VS. 
THE KOKE COMPANY OF AMERICA et al. 
Defendants. 


Order Extending Time to and Including April 15, 
1917, to File Transcript on Appeal. 

For good cause, IT IS ORDERED that the time 
within which the defendants shall file their record on 
appeal in the Cireuit Court of Appeals be and the 
same is hereby extended to and including April 15, 
VOL. 

Dated at Phoenix, Ariz., this 2d day of April, 1917. 

WM. H. SAWTELLE, 
Judge of the District Court of the United States for 
the District of Arizona. [311] 


[Endorsements]: In the District Court of the 
United States for the District of Arizona. No. H.-21 
(Phoenix). The Coca-Cola Company, a Corpora- 
tion, Plaintiff, vs. The Koke Company of America 
et al., Defendants. Order. Dated April 2, 1917. 
Filed April 2, 1917. Mose Drachman. [312] 
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In the District Court of the United States, for the 
District of Arizona. 


No. E.-21 (PHOENIX). 
THE COCA-COLA COMPANY, a Corporation, 


Plaintiff, 

VS. 
THE KOKE COMPANY OF AMERICA et al., 
Defendants. 


Order Dated April 14, 1917, Extending Time Sixty 
Days to File Transcript on Appeal. 

For good cause, IT IS ORDERED that the time 
within which the defendants shall file their record 
on appeal in the Circuit Court of Appeals be and the 
same is hereby extended for sixty days from the 
date on which the order heretofore entered herein 
expires. 

Dated at Phoenix, this 14th day of April, 1917. 

WM. H. SAWTELLE, 
Judge of the District Court of the United States for 
the District of Arizona. [313] 


[Endorsements]: In the District Court of the 
United States for the District of Arizona. No. 
E.-21 (Phoenix). The Coca-Cola Company, a Cor- 
poration, Plaintiff, vs. The Koke Company of Amer- 
ica et al., Defendants. Order. Dated April 14, 
1917. Filed April 14th, 1917. Mose Drachman, 
Clerk. [314] 
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In the District Court of the United States, for the 
District of Arizona. 
No. E.-21 (PHOENIX). 
THE COCA-COLA COMPANY, a Corporation, 


Plaintiff, 

VS. 
THE KOKE COMPANY OF AMERICA et al,, 
Defendants, 


Order Dated April 14, 1917, Extending Time Sixty 
Days to File Transcript on Appeal. 

For good cause, IT IS ORDERED that the time 
within which the defendants shall file their record 
on appeal in the Circuit Court of Appeals be and the 
same is hereby extended for sixty days from the 
date on which the order heretofore entered herein 
expires. 

Dated at Phoenix, this 14th day of April, 1917. 

WM. H. SAWTELLE, 
Judge of the District Court of the United States for 
the District of Arizona. [815] 


[Endorsements]: In the District Court of the 
United States for the District of Arizona. No. 
H.-21 (Phoenix). The Coca-Cola Company, a Cor- 
poration, Plaintiff, vs. The Koke Company of Amer- 
ica, et al., Defendants. Order. Dated April 14, 
1917. Filed April 14th, 1917. Mose Drachman, 
Clerk. [316] . 
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In the District Court of the United States, for the 
District of Arizona. 


No. E.-21 (PHOENTX)—IN EQUITY. 
THE COCA-COLA COMPANY, 


VS. 


THE KOKE COMPANY OF AMERICA, THE 
SOUTHERN KOKE COMPANY, LTD., 
THE KOKE COMPANY OF TEXAS, THE 
KOKE COMPANY OF ARKANSAS, THE 
KOKE COMPANY OF OKLAHOMA. 


Praecipe for Transcript of Record. 
To the Clerk of the United States District Court for 
the District of Arizona: 

Sir: You will please prepare a transcript of the 
record in the above-entitled cause to be filed in the 
office of the Clerk of the United States Circuit Court 
of Appeals for the Ninth Judicial Circuit under the 
appeal to said court in said cause, and include in 
said transcript the following proceedings, pleadings, 
papers, records, files and exhibits, to wit: 

The judgment-roll including original bill of com- 
plaint. 

The motion to amend the bill of complaint. 

The amendments thereto and the affidavits filed 
with respect thereto. 

Transcript of minute entries. 

Statement of the evidence. 

Orders extending time for completing the record 
and filing transcript. 
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Petition on appeal and order granting super- 
sedeas. 

Assignment of errors. 

Bond on appeal. 

Supersedeas bond. 

Citation on appeal. [317] 

Praecipe for transcript. 

Plaintiff’s exhibits. 

Defendants’ Exhibit 1 to 279, inclusive, and from 
“SA” to “F,”’ and from rebuttal 1 to rebuttal 10-2, 
all inclusive. 

And all other records, entries, pleadings, proceed: 
ings, papers and filings necessary or proper to make 
a complete record upon said appeal. 

Said transcript to be prepared as required by law 
and the rules of this court and the rules of the 
United States Circuit Court of Appeals for the 
Ninth Judicial Cireuit. 

RICHARD E. SLOAN, 
A. B. LITTLETON, 
Attorneys for Defendants. 


[Endorsements]: In the District Court of the 
United States in and for the District of Arizona. 
The Coca-Cola Company vs. The Koke Company of 
America, The Southern Koke Company, Ltd., The 
Koke Company of Texas, The Koke Company of 
Arkansas, The Koke Company of Oklahoma. No. 
K,-21 (Phoenix). In Equity. Praecipe for Tran- 
seript of Record. Richard E. Sloan, Augustine B. 
Littleton, of Counsel for Defendants. Service 
acknowledged this 27th day of March, 1917. J. E. 


vs. The Coca-Cola Company. 305 
Morrison, Solicitor for Plaintiff. Filed March 27, 
1917. Mose Drachman, Clerk. By R. E. L. Webb, 
Deputy. [318] 


Testimony in Chief of the Appellee, The Coca-Cola 
Company. 
(The following depositions were taken in Atlanta, 
Georgia, July 27th to 31st, inclusive, 1914.) 


Deposition of Samuel ©. Dobbs, for Plaintiff. 
SAMUEL C. DOBBS. 


Direct Examination by Mr. HIRSCH. 

I am forty-five years of age, reside in Atlanta, 
Georgia, and have resided there since 1886. In 1886 
I was a druggist with Asa G. Candler & Company. 
I was in the laboratory, and traveling salesman, and 
in the shipping department. I do not know how 
long they were in business. I was with them from 
1886 until they went out of business in 1892; then I 
went away for a short while on account of my 
health; and then took up work with the Coca-Cola 
Company. The Coca-Cola Company is a corpora- 
tion, having been incorporated in February, 1892. 
Exhibit #1 is a certified copy of the charter of in- 
corporation. While I was connected with the firm 
of Asa G. Candler & Company I knew Dr. Pember- 
ton very well—I did not know him in the capacity of 
a business associate, but I knew him when I saw 
him, occasionally went to his place on Marietta 
Street, knew him when he came there to the place, 
sometimes waited on him. 
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(Deposition of Samuel C. Dobbs.) 

The first ‘‘Coca-Cola’’ I ever saw, I think, was in 
the Spring of 1887. I was then in the shipping de- 
partment of Asa G. Candler & Company, and we had 
an order to ship a gallon of ‘‘Coca-Cola,’’ my rec- 
ollection is, to Dr. Sellman at Douglasville—it is a 
little long to remember accurately, but I remember 
the package because it was the first I had ever seen. 
My recollection was that was in the Spring, along in 
‘May of 1887, because I know I was looking after the 
shipping at that time and it was brought in there to 
be shipped to some customer. It came from what 
was at that time 107 Marietta Street. I do not 
recollect that I went to 107 Marietta Street that day 
to get the order, I just remember the peculiar pack- 
age because it was the first time I had ever seen it. 
In my visits to what was then 107 Marietta Street 
I saw Dr. Pemberton and Mr. F. M. Robinson and 
Charley Pemberton and a man named Walker. I 
do not know whether it was just at that time or not, 
you know, Mr. Hirsch, twenty-five years back it is 
difficult to determine [319] accurately just who 
you saw around the place. I remember the place 
well and remember several times seeing Charley 
Pemberton around there. 

‘*Q. 19. What was the color of that drink you got 
in response to the order for ‘Coca-Cola’? 

‘‘A. The same color it is now—brown, port wine 
color, more properly speaking a caramel color.’’ 

Around the Spring of 1887 I occasionally got an 
order for ‘‘Coca-Cola”’ and filled it. J think gener- 
ally the order was turned over to us by Dr. Pember- 
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(Deposition of Samuel C. Dobbs.) 

ton—that is a habit, you know, of manufacturers and 
wholesalers—and I also got some tickets, Charley 
Pemberton brought them in there; a ticket about the 
size of a small envelope, good for two glasses, and I 
drank it at the soda-fountain then run next door to 
us by a bakery. I do not know that I saw any adver- 
tising of ‘‘Coca-Cola”’ that year. In 1888 I saw quite 
a little bit of it. In 1889 there was more, and in 1890 
there was still more because at that time it was be- 
ing run from our drug-store. In 1891 there was 
quite a little bit more—quite a good deal in 1891. 
The conspicuous thing about that advertising from 
the period of 1887 up to 1891 was the peculiar script, 
the name ‘‘Coca-Cola.”’ 

Commencing in 1892 I traveled for the Coca-Cola 
Company, kept its books, and sometimes worked out 
in the factory—sort of ‘‘jack-of-all-trades’’ at that 
time, because there wasn’t but three or four of us 
there. : ' 

The sales of ‘‘Coca-Cola’’ from 1886 to 1892 are 
as follows: In 1886, 25 gallons; in 1887, 1,049 gal- 
lons; in 1888, 1,933 gallons; in 1889, 2,171 gallons; 
in 1890, 8,885 gallons; in 1891, 19,831 gallons; since 
1892 the records of the Coca-Cola Company have 
been made mostly under my own direction and often 
with my own hand, and are as follows: In 1892, 
30,960 gallons; in 1893, 48,554 gallons; in 1894, 
63,933 gallons; m 1895, 74,479 gallons; in 1896, 
116,492 gallons; in 1897, 167,681 gallons; in 1898, 
214,008 gallons; in 1899, 281,055 gallons; in 1900, 
370,877 gallons; in 1901, 468,411 gallons; in 1902, 
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(Deposition of Samuel C. Dobbs.) 

677,515 gallons; [820] in 1903, 881,423 gallons; in 
1904, 1,183,787 gallons; in 1905, 1,548,888 gallons; in 
1906, 2,107,661 gallons; in 1907, 2,558,782 gallons; in 
1908, 2,877,732 gallons; in 1909, 3,486,526 gallons; in 
1910, 4,190,149 gallons; in 1911, 4,815,677 gallons; in 
1912, 5,504,956 gallons; and, in 1913, 6,767,822 
gallons. 

At present I am Vice-president of the Coca-Cola 
Company in charge of advertising and sales. The 
history of the advertising of ‘‘Coca-Cola”’ since 1892 
is as follows: In 1892 the Coca-Cola Company spent 
for advertising $11,401.78; in 1898 we spent $12,395.- 
12; in 1894, $14,538.14; in 1895, $17,744.22; in 1896, 
$23,117.58; in 1897, $52,405.18; in 1898, $43,857.62; 
in 1899, $48,564.83; in 1900, $84,507.97; in 1901, 
$100,276.01; in 1902, $149,628.79; in 1903, $200,941,- 
40; in 1904, $280,985.12; in 1905, $356,552.07; in 1906, 
$486,553.47 ; in 1907, $550,775.12; in 1908, $624,077.- 
70; in 1909, $675,048.59; in 1910, $853,329.13; in 1911, 
$978,329.30; in 1912, $1,182,257.29; and, in 1913, 
$1,186,210.39. 

In all that advertising I have mentioned the pre- 
dominant feature has been the ‘‘Coca-Cola’’ trade- 
mark, appearing in red wherever we could. The 
name ‘‘Coca-Cola’”’ was always the dominant central 
feature of the copy whether newspapers, magazines, 
bill-boards, posters or any other way, painted walls 
—in that peculiar script trade-mark. Ever since I 
have known ‘‘Coca-Cola’”’ it has, when attached to 
the goods, or in advertising, been in the peculiar 
script to which I refer. The nature of this adver- 
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tising, starting back in 1892 on up to date, has been 
practically every legitimate form of advertising. 
Up to 1906 it was pre-eminently what is known as 
display advertising—that is, painted bulletins on 
boards, fences, painted walls, painted signs on 
windows over stores; also poster advertising, which 
is large lithograph posters pasted on boards, oil 
cloth signs of various dimensions, metal signs of 
various sizes and shapes. Last year the order for 
metal signs amounted to about four hundred tons of 
metal, and about 5,000,000 picces, on every one of 
which appeared the words ‘‘Coca-Cola’”’ in red—or 
red background—in the script form. Since 1904 
we have been using to a very considerable extent 
magazinesin [821] which it appears both in black 
and white and in colors. If in colors, the ‘‘Coca- 
Cola’”’ script is always inred. The inside pages, we 
cannot generally get the colors; that is then printed 
in black and white. Sinee 1906 we have been using 
very largely newspaper advertising. Previous to 
that time we used it to some extent, but since 1906 
we have been spending exceeding a quarter of a 
million dollars a year in newspapers. That gener- 
ally appears in black and white, and always in the 
seript, and, occasionally, we use back pages in 
colors, that is, red, black and white, particularly in 
the newspapers of large circulation like the Chicago 
‘“Tribune’’ and ‘‘Hxaminer’’—papers of that type. 
This advertising has been going on all over the 
United States, in Cuba, Canada and in the Hawaiian 
Islands. Of course, newspapers, and magazines 
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particularly, circulate all over the world, we cannot 
control that circulation, but it has been concentrated 
to a very considerable extent in the United States 
and Canada. In regard to painting wall spaces in 
different cities, the rule we give out is this: We have 
our color combination, which is a red background— 
what is known amongst painters and paint manu- 
facturers as ‘‘Coca-Cola red.’’ We have established 
a peculiar color of red that a great many of the paint 
manufacturers make and brand as ‘‘Coca-Cola 
Red.’’ These signs are painted with the red back- 
ground and with white letters, in the ‘‘Coca-Cola 
script always, outlined with black with a green 
border. I do not know of a town in the United 
States hardly of 2,500 or over that has not got 
‘‘Coca-Cola’’ signs init. We have got now standing 
under contract exceeding five million square feet of 
walls. That does not have reference to iron signs— 
or tacking signs, we call them—and we have got 
about fifty thousand lineal feet—lineal feet means 
the length of the signs—of bulletin boards, in addi- 
tion. We have had from five to eight crews of 
painters working during the past three or four years 
painting signs on windows, under windows, and 
what we call ‘‘privilege signs.’’ We differentiate a 
‘privilege sign’’ from a ‘‘contract sign.’’ In the 
latter, we contract ‘with certain paint concerns like 
the Thomas Cusak, of Chicago, R. C. Maxwell Com- 
pany of Trenton, and many [822] other concerns 
of that sort, to paint for us certain states, with an 
allotment of so many square feet in a state or section, 
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for which we pay a specific price per square foot— 
that is what we know as ‘‘Contract work.’’ This 
other work is small work where our crews, as here 
in Atlanta, go to a retail druggist or confectioner or 
soda-fountain man, who has a small space—it may 
be only one hundred square feet—but it is mght in 
the heart of things—the contract painters cannot 
get that because the man won’t let them have it— 
and for the privilege of painting our sign on that 
wall we paint for this dealer his name and business, 
and we are doing that all the time all over the United 
States. That runs into an enormous amount of 
footage, but we only keep a record of the signs. In 
addition to the name of the dealer there appears the 
regular script, ‘‘Coca-Cola,’’ and, usually, ‘* Delicious 
and Refreshing.’?’ We—that is, the Coca-Cola 
Company—have from ninety to one hundred men 
working constantly, and they call on the trade, and 
part of their duties is to decorate the fountains—put 
up signs, very frequently decorate a mirror with a 
permanent sign to stay there for several months— 
the purpose of each is to always get up the regula- 
tion ‘‘Coca-Cola’’ sign, with the script, invariably. 
I have before me here proofs of the 1914 newspaper 
and magazine copy. Exhibit #2 appears largely in 
the back pages of magazines where they ean print 
it in colors. As you will notice, the word ‘‘Coea- 
Cola”’ appears there in large red letters—the ‘‘Coca- 
Cola’”’ trademark. This has appeared in magazines 
with large circulation all over the country. Exhibit 
#3 1s a piece of inside magazine copy—of black and 
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white copy. This was designed largely for the 
women’s publication of large circulation. This 
piece alone had a circulation this year of over a hun- 
drde million copies. Exhibit #4, is similar in de- 
sign, different in size, to fit what is known as the 
standard magazines, and also run as quarter pages 
in the larger publications. [823] In exhibit #5 
you will notice the ‘‘Coca-Cola”’ trademark appears 
in red, which was used in the back pages, and second 
or third inside covers, of standard publications. 
Exhibit #6 is similar in design, and the name ‘‘Coca- 
Cola”’ appears in red. This was used on the back 
pages of such publications as ‘‘Colliers,’’ ‘‘ Leslies,’’ 
ete. Exhibit #7 is similar in design, merely altered 
to meet the demand of different size media. [Ex- 
hibit #8, magazine copy in colors, is a drawing by 
Hamilton King of New York for the early Spring 
campaign. This appeared in most of the leading 
publications of this country in May. Exhibit #9 
and #10 followed the publication of Exhibit #8. 
The copy is in colors, the dominant note of red, used 
in back pages of various magazines published in the 
United States and Canada. This piece of copy had 
a circulation of more than a hundred million. Ex- 
hibit #11 represents to a very large extent the news- 
paper campaign for 1914, this copy appearing in 
newspapers in Canada, the United States and Cuba, 
representing an expenditure exceeding $300,000.00. 
In addition to this copy, submitted in Exhibit #11, 
was a number of back pages of newspapers in colors 
similar to the magazine exhibits. Exhibit #12 rep- 
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resents copy for special publications, trade papers, 
magazines of small circulation and of irregular 
shape. Exhibit #138 represents copy gotten up es- 
pecially for farm papers and religious papers. We 
have inserted this copy in most of the religious, and 
the best of all the farm, papers in this country, rep- 
resenting several million circulation in the suburban 
communities. Exhibit #14 represents what we call 
our ‘‘ Four-Head-Cut-Out.’’ That is used in window 
displays to fill in at the bottom, and 200,000 of these 
were used during the past twelve months. Exhibit 
#15 represents to a hmited extent street car ad- 
‘vertising. Since 1896 ‘‘Coca-Cola’’ advertising has 
appeared regularly in most of the street cars in the 
United States and Canada, as shown in these cards, 
always the script ‘‘Coca-Cola,’’ and predominantly 
in red—either red background with the script white 
letters or the script in red letters. [Exhibit #16 is 
a lithographed metal sign ‘‘Coca-Cola,” script in 
[324] white letter outline, green border, red back- 
ground. Of this sign, in various dimensions, run- 
ning from 6 to 10 inches to 5 feet by 8 feet, we use 
annually exceeding five million pieces. Hxhibit 
#17 is what is known as an ‘‘enamelled metal sign.”’ 
These signs are permanent, being enamelled and im- 
pervious to the weather, only used in choice loca- 
tions, and of these we use, in two sizes—12 inches 
by 36 inches and 18 inches by 45 inches—about 
10,000 each annually. Some of these signs are now 
up and were placed by me personally in 1898. Ex- 
hibit #18 represents what we call a ‘‘festoon de- 
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sign.”’ This is used in the decoration of soda- 
fountains, and of these, in various dimensions, we 
ase 60,000 annually. Exhibit #19 is what we call a 
‘Lithograph show eard,’’ hthographed in sixteen 
colors, framed, and is hung in confectionery stores, 
drug-stores of the better class, as a permanent deco- 
vative sign. Exhibit #20 represents special signs 
votten out for the use of ‘‘Cuca-Cola”’ bottlers, show- 
ing the regulation script ‘‘Coca-Cola,”’ with a fae- 
simile of ‘‘Coca-Cola”’ in byttles at each end 12 in- 
ches wide, 36 inches long, and of these we use 
250,000 annually, tacking oa stands and stores and 
fences. Exhibit #21 is what is known as a ‘‘cut- 
out’? used for window display and store display, 
mounted on heavy cardboard, and of these, in various 
designs, the Coca-Cola Company uses annually about 
50,000. Exhibit #22 is known as the ‘‘Seashore 
Cut-Out’’ and it’s uses are similar to those described 
for Exhibit #21, and of these the Coca-Cola Com- 
pany used in 1914, 35,000. Exhibit #23 is a ‘‘four- 
head-festoon design’? used for decorating soda- 
fountains, and, occasionally, in window displays. 
Of these the Coca-Cola Company used, in 19138, 60,000. 
Exhibit #24 is a lithographed metal imperial dis- 
play sign. ‘This is a permanent sign displayed in 
drug-stores, confectionery stores, and dealers in 
‘*Coca-Cola.’’ 10,000 were used in 1914. Exhibit 
#25, similar to Exhibit #24, but smaller in design, 
is used in small stores and stands, containing repro- 
duction of bottles. 20,000 were used previous to 
1914. Exhibit #26 is a metal sign used for tacking 
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under windows and over gratings. Of these we use 
50,000 annually. Exhibit #27 is a ‘“‘fibre’’ [325] 
sign, used very largely in temporary stands and for 
tacking on walls, fences, ete., and of these we have 
used exceeding 200,000. Exhibit #28 is an exhibit 
of three trays. Of these we use two million annu- 
ally for the purpose of serving ‘‘Coca-Cola’’ at soda- 
fountains throughout the United States, and Canada. 
The ‘*Coca-Cola’’ trademark appears in red, in the 
usual script design, in all of these. We have been 
using these trays in various designs since 1896. Ex- 
hibit #29 represents a window trim showing in- 
terior of a store, customers entering and being 
served; at the top of the window appears the usual 
trademark script in red, 42 inches long and 18 inches 
high. Exhibit #30 is a window trim of different 
design used for similar purposes as described in 
exhibit #29. Of these we use 50,000 a year. Ex- 
hibit #31, five-head window display showing in 
poster effect five girls’ heads, facsimile of ‘‘Coca- 
Cola’”’ glass, showing script trademark. These the 
Coca-Cola Company uses in quantities of 200,000 to 
250,000 a year for making window displays and 
mirror decorations on soda-fountains. These we 
send in large quantities to the trade on request 
and they make their own displays. Exhibit #32 
is a Japanese fan for general distribution, of which 
we have been distributing a million annually since 
1906. Exhibits #33 and #34 are Christmas dec- 
orations representing typical Christmas wreaths and 
bells. We distribute annually 50,000 of these just 
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previous to the Christmas Holidays for fountain 
decorations. Exhibit #35 is the ‘‘Coca-Cola’’ song, 
about 50,000 copies of which have been distributed. 
Exhibit #36 is a transparent transfer sign for past- 
ing on windows as illuminated display at night. 
Exhibit #37 is a folder, typical of a number the 
Coca-Cola Company mails out periodically to the 
trade. Exhibit #38 is of different design, but for 
similar purpose as exhibit #37. Exhibit #39 is a 
1914 calendar. A million of these was distributed 
by the ‘‘Coca-Cola’’ Company through its represen- 
tatives and by mail in 1914. We have been getting 
out a calendar annually for the past fifteen years. 
Exhibit #40 is a copy of the Coca-Cola Company‘s 
1911 calendar. [826] Of these a half million were 
used. Exhibit #41 isa thermometer. Of these we 
distribute in various sizes 40,000 to 50,000 annually. 
Exhibit #42 is a match book given to cigar stores 
having soda-fountains, and drug-stores having cigar 
counters and soda-fountains, for free distribution 
to the trade, ten million annually being distributed. 
Exhibit #48 is a paper doily used for free distribu- 
tion to customers serving drinks on the outside and 
lunch stands, approximately fifty million being dis- 
tributed annually. Exhibit #44 is a celluloid foun- 
tain design used for display on soda-fountains. 
Exhibit #45 is a 24 sheet poster used for posting on 
billboards, showing trademarks ten feet by twenty 
feet. Advertising of this nature is used in various 
sizes from forty-two inches up to this size. Exhibit 
#46 is a poster design placed in the middle of 


vs. The Coca-Cola Company. out 


(Deposition of Samuel C. Dobbs.) 

windows in connection with the window displays, 
and often used in the floor decoration displays. Ex- 
hibit #47 is an oil cloth sign used for tacking over 
store fronts, sides of walls and on refreshment 
stands generally. Exhibit #48 is a large calendar 
used for business houses and railroad offices. 10,000 
of these are distributed annually. Exhibit #49, 
pencils used for gratuitous distribution to consumers, 
annual distribution one thousand gross. Exhibit 
#50 is a sample of what the Coca-Cola Company use 
as a trade proposition, mailing to the dispenser 
monthly. Exhibit #51 is a transparent sign used 
for posting on transoms and windows in localities 
where painters are unable to get. Exhibit #52 is 
another fountain sign used for display. This is an 
old design. We have used nothing like it since 1896. 
It would be impossible to say just when this was 
used—some time between 1892 and 1896. Exhibit 
#52: is a blotter for distribution to the consumers in 
office buildings, hotels, etc., annual distribution 
about twenty million. Exhibit #54 is a frame metal 
sign two feet wide and five feet long showing repro- 
duction or facsimile, of the various wall and bulle- 
tin signs. These are used where the painters are 
unable to paint a wall, or the tenant or owner will 
not permit the wall to be painted, but will permit a 
sign to be tacked on for display, and of these 10,000 
annually are distributed. Exhibit #55 is an oil 
cloth sign distributed to [827] bottle customers. 
Exhibit #56 1s a transparent globe, mosaic art-glass 
work, placed in fountains of the higher class. Of 
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these the Coca-Cola Company has distributed more 
than five thousand in the past three years. 

‘Exhibit #57 is an art-glass sign similar to the 
transparent globe. Exhibit #458 is a baseball score 
card used in ball parks for free distribution through 
the concessionaire. Of these twenty-five million 
have been distributed. We have got only a limited 
amount of stuff here because we use it up and it is 
gone. Most of these here are of right recent date. 
Advertising of similar kind and character has been 
used by the Coca-Cola Company from 1892 up to date, 
differing in amount according to the amounts I have 
stipulated as having been spent for advertising—all 
right along the same line showing predominantly the 
color of red, and the trademark script, ‘‘ Coca-Cola.”’ 

The business of the Coca-Cola Company consists of 
the manufacture and sale of a beverage known as 
‘“Coca-Cola,’’ which it has been manufacturing and, 
selling since its organization in 1892. Immediately 
preceding the Coca-Cola Company said beverage 
was manufactured by Walker-Candler & Company— 
Asa G. Candler, proprietor; and immediately pre- 
ceding Asa G. Candler, proprietor, by Walker-Cand- 
ler & Company; and previous to that, by Vanable, 
Lowndes & Company, I believe, or Vanable and 
Lowndes—it was George Lowndes and Willis Van- 
able, and, I believe, Mr. Walker. The Pemberton 
Chemical Company, is my recollection, preceded 
them. That product has always been sold under the 
name ‘‘Coca-Cola.’’ In my experience, and in my 
travels I have never known of any other product 
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known under the name ‘‘Coca-Cola.”’ 

Why, yes, I guess you could say I am familiar with 
the manufacture of ‘‘Coca-Cola’’—TI see it done, but I 
am not engaged in the manufacture. The color of 
Coca-Cola is a caramel color—or about the color of 
port wine, the nearest description—and it has been 
that color ever since I have known it. That color is 
produced by the addition of burnt sugar, which is 
used for coloring and for no other purpose whatever. 

The syrup manufactured by the Coca-Cola Com- 
pany is shipped in barrels, kegs and jugs, colored red, 
and said company has been doing [828] so ever 
since it started manufacturing it—identically the 
color they are now using. In the early days we 
bought red paint from here and there, and sometimes 
there was a slight variation in the color of red, and 
quite a number of years ago—something hke ten or 
twelve years ago, I cannot determine definitely—we 
arranged with Samuel H. French & ‘Company, of 
Philadelphia, to make for us—for the Coca-Cola 
Company and their various branches—this particular 
red which they know as ‘‘ Coca-Cola red’”’ and ship to 
usassuch. Every barrel or keg we have gotten out is 
painted that color of red. 

‘*Coca-Cola’’ is dispensed at soda-fountains in the 
proportion of one ounce of syrup to six ounces of car- 
bonated water. Itis generally kept in a jar inside of 
the soda-fountain, sometimes in a dispensing bottle 
on a counter, and in some instances in a special con- 
tainer. The Coca-Cola Company furnishes dispen- 
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sing bottles, a sample of one of which is shown by 
Exhibit #59. 

I was sales manager for the Coca-Cola Company in 
1904. From 1892 to 1896 I was traveling salesman 
for the company most of the time. From 1896 to 
1904 I was in the office most of the time. Later, as 
sales manager, I travelled all over the United States 
every year—I covered the country every year as sales 
manager for thecompany. I frequent soda-fountains 
and call for ‘‘Coca-Cola.”’ 

‘*86. From its appearance alone, Mr. Dobbs, how 
do you identify ‘Coca-Cola’? 

‘*A. By its color. 

““Q. 87. If you were to see a whole lot of barrels 
in front of a soda stand painted red, what would be 
your conclusion from those barrels ? 

‘*A, That they were ‘Coca-Cola’ barrels.”’ 

In frequenting soda-fountains, the principal drink 
I hear called for is ‘‘Coca-Cola’’—that’s the one big 
thing that’s called for; but I hear other names used, 
as nicknames for Coca-Cola, particularly here in the 
South, young men go in and call for a ‘‘dope’”’ or a 
Tole.’ 

(Objected to by defendants because irrelevant and, 
not warranted by the pleadings. Objection over- 
ruled. Exception.) [329] 

My recollection is that it has been some ten or 
twelve years that I have heard these names used. The 
first time I heard it was here in 1901. The ‘‘Coca- 
Cola”? was getting up quite a little sale at that time 
and a Dr. Scott, an old gentleman with nothing much 
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to do, noticed the demand for ‘‘Coca-Cola’’ at Ven- 
able’s soda-fountain, and, from the fact that it had 
extract of coca leaves in it, apparently came to the 
conclusion that it had cocaine in it, and he wrote a 
eard to the ‘‘Constitution’’ condemning its use and 
made the statement that it had cocaine in it, and from 
that arose, we assume, to the best of our knowledge, 
they got to calling it, as a joke, ‘‘Koke.’’ Well, that 
was the first starting of it—I have even heard a boy 
going to a soda-fountain say, ‘‘Give me a shot in the 
arm’’ and I corrected the boy—over on Alabama and 
Broad Street, he called for a ‘‘shot in the arm”’ and 
the man served him ‘‘Coca-Cola.’’ From my experi- 
ence traveling around and hearing the use of the 
word ‘‘koke’”’ and ‘‘dope,’’ those words are, in my 
opinion, a nickname for ‘‘Coca-Cola’”’ and exclusively 
refer to ‘‘Coca-Cola”’ invariably. 

(Objected to by defendants because irrelevant and 
not warranted by the pleadings. Objection over- 
ruled. Exception.) 

Exhibit #60 consists of several Tettene of endorse- 
ments and recommendations that came to Mr. Can- 
dler in the early years of the history of ‘‘Coca-Cola.”’ 
I know of these people, some are addressed to Mr. 
A. G. Candler—some are addressed to the Coca-Cola 
Company. They are genuine letters and came to 
us—to him and to the Coca-Cola Company, in the due 
course of business and while I was connected with 
the business. I recognize the signatures of nearly. 
every one of these and knew the individuals. 

(Objection by defendants to the introduction of 
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Exhibit #60 and the testimony with respect thereto, 
because said documents filed as said Exhibit are un- 
sworn, hearsay statements and are immaterial and 
irrelevant. Objection overruled. Exception.) 

Exhibits #61 and #62 are labels used on ‘‘Coca- 
Cola”’ bottles. This particular form has been in use 
since 1907. [830] Previous to that time we used a 
label similar in shape but red in color. Exhibit #63 
is a certification of the registration of trademark 
“Coca-Cola” J anuary 31,1892. Exhibit #64 shows 
the registration of the trademark October 31, 1905. 

(Objection by defendants to the introduction of. 
Exhibit #63 because not warranted by the pleadings. 
Overruled. Exception.) 

‘‘Coca-Cola’’ syrup is shipped to the bottling 
plants, which are about 600, scattered all over the 
United States, in barrels, and the bottling plants then 
bottle the syrup in these bottles—regulation ‘‘Coca- 
Cola’’ bottles—in the proportion of one ounce of 
‘“‘Coca-Cola”’ syrup to six ounces of carbonated 
water. This is done either by foot-power machines 
or automatic machines, under the authority and 
supervision of the Coca-Cola Company. We supply 
these bottlers with labels to put on the bottles. 
These bottles that are gotten up for the bottling of 
‘*Coca-Cola’”’ are generally uniform. There is a 
‘*Coca-Cola’’ bottle—known as the ‘‘Coca-Cola’’ bot- 
tle, and published in the catalogue as ‘‘Coca- 
Cola’s.’’ These bottles are sold in almost every city 
in the United States, in Havana, Cuba, in Santiago, 
Cuba, and in twenty-five or more cities in Canada, 
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and it is bottled to some extent in foreign countries— 
proportionately, not to any large extent. 

(Plaintiff here offered and tendered in evidence 
Exhibits Nos. 1 to 64, inclusive. ) 

It is agreed between counsel for plaintiff and de- 
fendants that the exhibits need not be attached to 
the depositions, but that same be identified by the 
commisioner and retained in the custody of counsel 
for the party tendering same, and that same be pro- 
duced on the trial of these causes. ) 


Cross-examination by Mr. LITTLETON. 

The ‘‘Coca-Cola”’ bottle is uniform in size and 
shape, but not always in color. 

“XQ. Is it not a fact that ‘Coca-Cola’ is bottled 
under authority of the Coca-Cola Company in white 
bottles, amber bottles, dark-brown bottles, flint 
bottles and green-colored bottles? [331] 

‘A. Well, there is very little difference between 
what is termed by the trade-as flint, green or white. 
to the average consumer they are all alike. Some of 
the bottling plants are using the amber bottles, but 
the proportion of them is comparatively small, and 
it is a thing we have objected to and are rapidly 
getting cleared out, but the dominant portion of 
‘Coca-Cola’ is bottled in the regulation ‘Coca-Cola’ 
bottles. ”’ 

The regulation ‘‘Coca-Cola’’ bottle consists of a 
seven and a quarter ounce bottle, usually ina green— 
that is, a very light green, not a dark olive green, 
but a clear bottle with rather a distinctive shoulder 
shape. I have seen ‘‘Coca-Cola’’ bottled in eight- 
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ounce bottles, and in seven-ounce bottles, but I do 
not think I ever saw any im a six-ounce bottle. 
When it originally started the bottles held about 
eight ounces, but they have been gradually elimi- 
nated—we have been gradually eliminating that, 
we had lots to learn when we started the bottling 
business. For the past several years, the ‘‘Coca- 
Cola’ bottles have all been tending towards one 
particular shape. Oh, there have been differences 
in shape in the past, yes, and it is sold now in bottles 
of different shapes to a very limited extent. Now 
and then a bottling plant will get some bottles—run 
short and get some bottles of different shape—but 
it is a very small part of the bottling business. I 
have been in most of the bottling plants all over the 
United States within the past eighteen months. 

It was not in 1911, I think it was later—I do not 
recollect now—but there was a meeting of the ‘‘Coca- 
Cola’’ bottlers held here in Atlanta to adopt a uni- 
form bottle. Just exactly what year the meeting 
was held I do not know, because that is a problem 
the bottlers have to contend with and more particu- 
larly dealing with the legal department than with 
me. The reason we wanted a uniform bottle was 
to protect ourselves against infringements. There 
would not have been any necessity to adopt a uni- 
form bottle if they had all been uniform before that. 
[332] I have seen ‘‘Coca-Cola”’ put up at soda- 
fountains in dispensing bottles of a design and shape 
different from Exhibit #60. Sometimes soda-foun- 
tain men themselves buy an ornate bottle, and ‘‘ Coca- 
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Cola’’ is exhibited to the public in those different 
shaped bottles occasionally, though very rarely—in 
fact, ninety per cent of the ‘‘Coca-Cola”’ that is dis- 
pensed is dispensed right from the jars. But in 
places where these dispensing bottles are used they 
are exhibited to the public—they are where the 
public can see them—but there is very few of them, 
because a man that gets this dispensing bottle keeps 
it, it don’t cost him anything, as a rule. I have seen 
‘*Coca-Cola”’ dispensed out of a quart whiskey bottle. 
I know a dispenser in Richmond that keeps ‘‘Coca- 
Cola” in quart whiskey bottles and packed in ice. 
I have seen dispensing bottles with the words ‘‘ Coca- 
Cola’’ on there, sometimes in black, sometimes in 
red, sometimes in block letters, sometimes with a 
sort of old English. I have seen probably a dozen 
in all my experience—very seldom. 

I am not a chemist. The question as to why they 
use caramel in ‘‘Coca-Cola”’ is not a question of 
chemistry, it is a question of business practice. I 
know that they do not put the caramel in there for 
any other purpose than just to color the drink, be- 
cause the Coca-Cola Company has been making it 
and I know that caramel has no effect upon the taste. 
We have experimented by making it without the 
caramel, too. It has been done here in our labora- 
tory in my presence and under my observation. No, 
I did not say caramel has no taste at all; I say 
that caramel, in ‘‘Coca-Cola,’’ has no effect upon 
the taste. Caramel in its concentrated form has a 
rather bitterish acrid taste. 
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I do not recollect ever having seen a piece of ad- 
vertising consisting of a blue back-ground display 
poster with ‘‘Coca-Cola’’ printed on there in white 
letters and the rest of the legend in bright yellow 
letters. I certainly never bought anything of that 
kind for the Coca-Cola Company. I know the type 
of advertising that is used in the different localities, 
and if we have got some five hundred display adver- 
tisements of that sort in Chattanooga, Tennessee, I 
never bought it. [833] Yes, I do recollect that 
now. That was a poster, I think, probably gotten 
out by Mr. Rainwater for the bottlers, but it has the 
‘“‘Coca-Cola”’ trademark in the regular script. We 
sometimes oceasionally get away—have in the past— 
less now than ever before—from it always appear- 
ing in red. In fact some years ago I concluded that 
red was such a dominent color that possibly it would 
be more attractive to have another color, but it did 
not amount to anything because I soon found my 
mistake and I came back to the combination of 
colors; but still, sometimes in getting out a poster 
the color combination is not such as that we can use 
that dominent red, but we always use the trademark 
‘*Coca-Cola’’ in the script. We sometimes adver- 
tise it in street-cars in white letters on green back 
ground, and sometimes in dark red letters, but 
always in the ‘‘Coca-Cola”’ seript. The dominant 
color is red, seventy or eighty per cent of it. We 
have a calendar coming out for 1915 that we cannot 
use the red in except in the dress of the girl, but the 
rest is the ‘‘Coca-Cola”’ design. 
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J was with Candler & Company in 1887. At that 
time said company were jobbers of ‘‘Coca-Cola.”’ 
We bought it from the Pemberton Chemical Com- 
pany. I do not know whether or not at that time 
the Pemberton Chemical Company was a corpora- 
tion, but they were doing business as the Pemberton 
Chemical Company. I could not tell you definitely 
whether they were doing business that way up until 
Mr. Candler bought, but I think that they were—no, 
not until he bought, because there passed an interim 
in there that Walker, Vanable and Lowndes had 
‘*Coea-Cola.’’ I was in Atlanta all the time during 
1887 and 1888. Quite frequently I went down to 
the place on Marietta Street where ‘‘Coca-Cola”’ 
was manufactured to get something. The business 
house there was an old residenee, a sort of old rook- 
ery, where people rented rooms and things of that 
kind, and this manufacturing place was in a back 
room towards Walton Street. They had their office 
and storage and things—bottles.and things—in a 
room fronting on Marietta Street. My recollection 
is the number of the house was 107. The building 
is down there yet, [334] although the number has 
been changed since—an old red brick building. The 
equipment and machinery which Dr. Pemberton 
had for making this stuff consisted of a copper 
kettle which held forty gallons and which was after- 
wards turned over to Mr. Asa G. Candler, and a 
wooden paddle. I did not know Mr. Pemberton 
very well in 1887 because I was just a mere boy and 
Doce Pemberton was on old man. I would not natu- 
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rally be much associated with him. All I knew 
about his business at that time was that I would have 
to go down there to get a gallon of ‘‘Coca-Cola.’”’ I 
was largely sent as an errand boy by Mr. Candler. 
I was eighteen years old at that time—just a green 
country boy. 

Dr. Pemberton started ‘‘Pemberton’s French 
Wine Coca”’ a long time before ‘‘Coea-Cola.”’ A. G. 
Candler used to buy that in large quantities. That 
was put up in a bottle—what we eall ‘‘sixes’’—six 
to a gallon. JI do not remember when the trade on 
that payed out. My recollection is that along in 
1887 there was very little, if any, demand for it. 
We had some in stock, but I do not know whether 
there was any demand for it or not, but he manufac- 
tured it previous to 1886-1887—‘‘ Pemberton’s 
French Wine Coca.’’ Candler & Company bought 
a great deal of it and sold it, but it was not dis- 
pensed, it was sold in these bottles as a medicine. 
Dr. Pemberton made some other preparations, too. 
I remember the kind of labels Dr. Pemberton used 
on that ‘‘French Wine of Coca.’’ About the only 
thing [ remember that it said on there—I would 
recognize it if I was to see it now—was ‘‘Dr. Pem- 
berton’s French Wine of Coca.’’ It was some kind 
of nerve tonic. I do not remember whether he stated 
on there whether it was made from some kind of 
extract of coca leaves and kola nuts, that was too 
far back. Among other coca wines or kola cordial 
that were made at that time by various parties was 
“Vin-Mariani’”’ and ‘“‘Kolafra.’’ ‘“‘Mafmani’’ was 
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made up East somewhere. [885] ‘‘Vin-Kolafra’’ 
was made by Johnson & Johnson. There was ‘‘ Vin- 
Mariani’’—oh, three or four of those preparations 
that I do not recall right now, all put up in bottles. 
I presume they were made out of coca. They carried 
that inference by the name on them. Along about 
that time, or just previous thereto, there was quite 
a little business on that class of product, they had 
a sort of run on it along in those years. My recol- 
lection is that Dr. Pemberton and associates in 1887 
also made a ‘‘Globe Flower Cough Syrup’? and 
‘Indian Queen Hair Dye,’’ something of that sort, 
J just had a recollection—that only way that I recall 
it with any kind of definiteness is that somewhere 
in that period around 1888 or 1889 they, I think, 
went out of business, either Pemberton Chemical 
Company or Medicine Company—one was succeeded 
by the other—and a lot of that stuff was sent up to 
Asa G. Candler’s warehouse on Peachtree Street 
for storage—‘Globe Flower “Cough Syrup said 
“Indian Queen Hair Dye”’ and ‘‘Stillinga,’’ I recol- 
lect having put a lot of the stuff away. 

This testimony I have given about transfers from 
Pemberton, Lowndes and Venable, ete., is not just 
hearsay; I was with Mr. Candler and knew of the oc- 
eurrence at the time. I was there when one instru- 
ment was signed. Woolfolk Walker was in the office 
and George Lowndes. I do not recollect definitely 
whether that was the transfer from Walker and 
Lowndes to A. G. Candler. I know I was in the 
office a good deal of the time and knew of the trans- 
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actions going on—knew it as it happened. And 
then I made a little trip, when Walker, Candler & 
Company owned ‘‘Coca-Cola’’ down the Georgia 
railroad for them, and Mr. Walker also traveled out 
through Alabama. JI knew Mr. Walker quite well, 
and they had an old-fashioned Mathews bottling 
apparatus in a shed where this 107 Marietta Street 
is, and some of the goods were sold in bottles then— 
put up in an old Hutchinson stoppered bottle—l 
I know I sold some down at Lithonia. When I say 
‘“vo0ds,’’ I mean by that ‘‘Coca-Cola.”’ [336] 

IT am an officer and stockholder in the Coca-Cola 
Company. I do not own a great deal of the stock 
but I own enough to keep the wolf from the door, 
which I bought and paid for. 


Redirect Examination by Mr. ROGERS. 

My recollection is that this ‘‘Vin-Mariani’’ I have 
reference to was a dollar preparation. It was nota 
beverage, but a medicine—a nerve tonic it was ad- 
vertised. The same applies to ‘‘Vina-Kolafra.”’ 
‘““Rrench Wine Coca’’ was also sold as a tonic and 
medicine at a dollar a bottle, I think it was, not as 
a beverage at the soda-fountain. ‘The copper kettle, 
which I mentioned a while ago as having been deliv- 
ered to Asa G. Candler, came from 107 Marietta 
Street and is the one I referred to as having been 
used by Dr. Pemberton—it is the one that was in use 
down there when I first began going down there. 

Reeross-examination by Mr. LITTLETON. 

My recollection is that I was one of the draymen 

that brought it up—that is as near as I can recollect 
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now I know I was busy helping move the stuff up 
from his place to Peachtree Street and we put it 
back down stairs at 147 Peachtree Street. I do not 
remember the date when this occurred. I do not 
remember whether it was 1887 or 1890. It was be- 
fore 1890. It would be difficult for me to fix an 
occurrence of that kind because it was just running 
along in the general trend of business. My recol- 
lection is that it was in 1888. I could not tell you 
about what time in 1888, but I remember very dis- 
tinctly the moving of it up there, because we boys 
at the laboratory were very much rejoiced that we 
could get all the ‘‘Coca-Cola’’ we wanted, and we 
were then putting it up in these little red kegs. My 
recollection is that it was in 1888 when that forty 
gallon kettle was moved up there and we were put- 
ting up this ‘‘Coca-Cola’”’ in red kegs. When I was 
with them, Mr. F. M. Robinson was doing most of 
the work then—it was A. G. Candler owned it, and 
F. M. Robinson really did most of the work getting 
up the advertising and making the goods. He would 
make the product like to-day, and next day he would 
fill it, and he looked after the keeping of the books, 
of the sales of ‘‘Coca-Cola’’—mostly memoranda, 
because [3827] the sales did not amount to very 
much, and I was in and out largely selling, some- 
times helping him down there when he needed help. 
Re-redirect Examination by Mr. ROGERS. 
When I moved that kettle up from Marietta Street 
to Peachtree Street we also moved some material 
up there and some printed matter—odds and ends 
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of advertising matter—and the small stuff that had 
been gotten out. Most everything was hand-made 
at that time. 

‘‘Re-Red.Q. 2. Just everything that had any- 
thing to do with ‘Coca-Cola’? 

‘fA. Just everything that had anything to do with 
‘Coca-Cola.’ We went down there with a one-horse 
dray; I remember the incident quite clearly though 
I do not remember the date.”’ 

Everything that had been used down there we 
moved to the basement of 147 Peachtree Street—we 
cleaned the thing out and took it to 147 Peachtree 
Street, which was the address of A. G. Candler & 
Company, wholesale druggists. 


Re-Recross-examination by Mr. LITTLETON. 

I knew what Dr. Pemberton used down there in 
the chemical business. I knew presumably every- 
thing that he had and used in the ‘‘Coca-Cola’’ busi- 
ness—it was all turned over to us and we moved it 
up there. The way I know that everything which 
he used in the ‘‘ Coca-Cola’’ business was turned over 
to us is that I would not assume that he would hold 
out anything on us. In other words, all I know is 
that we moved out from that building, when we went 
down there, what was turned over to us by old man 
Walker and that crowd. Mr. Robinson can give 
you more definite information on that than I can; 
he was there at the time. My recollection is that 
Dr. Pemberton was not even there at that date, he 
was very ill at that time. 
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W. L. SAMS. 
Direct Examination by Mr. ROGERS. 

I am twenty-six years old; my address is Atlanta, 
Georgia, care of the Coca-Cola Company, by which 
company I have been employed [838] since Jan- 
uary 1,1914. Prior thereto I was about seven years 
in the drug business—about three and a half years 
on the road for John Wyeth & Sons. I dispensed 
soda-water from the time I was ten years old be- 
tween school terms until I finally got in the drug 
business. I was a dispenser at Jackson, Georgia, 
my home town, and at Griffin with Carlisle & Ward, | 
and at Newman with Holt & Kates. Since I have 
been with the ‘‘Coca-Cola’’ Company it has been 
part of my business to travel for them portions of 
Florida, Georgia, East Tennessee, from Chatta- 
nooga, into the State of Virginia, portions of West 
Virginia and part of Maryland. I eall on soda- 
fountains entirely and bottlers. I have made a 
practical study of people asking for drinks all my 
life from a retail standpoint in the drug business 
right up until I went with the Coca-Cola Company. 
The study was not any stronger, but as strong, since 
I have been with the Coca-Cola Company. I have 
been familiar with ‘‘Coca-Cola’’ since I was big 
enough to look over the counter and look up to the 
dispenser and ask for it. 

‘“Coca-Cola”’ all my life has had nicknames, and I 
have all my life asked for ‘*Coca-Cola”’ by nick- 
names, meaning ‘‘Coca-Cola’’; namely, ‘‘dope’’ and 
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"“koke,’’? which was taught to me by the public from 
hanging around soda-fountains. And then, at the 
age of ten, going to work with the Jackson Drug 
Company and dispensing ‘‘Coca-Cola’”’ when ‘‘dope”’ 
and ‘‘koke’’ was asked for by the public, I always 
found that ‘‘Coca-Cola”’ being dispensed gave satis- 
faction and was what they wanted. 

(Testimony as to nicknames objected to by defend- 
ants because irrelevant and not warranted by the 
pleadings. Overruled. Exception.) 

The words ‘‘koke”’ and ‘‘dope,’’ as applied to a 
soft drink, mean ‘‘Coca-Cola.’’ 

(Objected to by defendants as irrelevant and not 
warranted by the pleadings. Overruled. Excep- 
tion. ) 

When, as a dispenser, I dispensed ‘‘Coca-Cola”’ in 
response to a request for ‘‘koke”’ or ‘‘dope,’’ it has 
never been rejected as not what the purchaser 
wanted. They have frequently told me that I did 
not put [339] enough ‘‘dope’’ or ‘‘koke”’ in it, 
meaning ‘‘Coca-Cola’’ syrup. In my travels above 
referred to I have never observed any advertising of 
any soda-fountain beverage under the names 
‘‘koke’’ or ‘‘dope,’’ and I have traveled week in and 
week out behind people that were supposed to be 
selling ‘‘Koke”’ and ‘‘ Dope,’”’ and they never put out 
a piece of advertising and I never saw any in my life 
from the time I have been with the Coca-Cola Com- 
pany and from the time I started at ten years be- 
hind the soda-fountain. The man who was selling 
‘*Koke’’ and ‘‘Dope’’ represented the Koke Com- 
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pany of America. That is the way his card reads. 
Exhibit #65 is the card referred to. It was given or 
handed to me by one of my customers ten minutes 
after Mr. J. Frank Peck called upon him and left 
his card stating that he would enter suit if he dis- 
pensed any other product but his product when 
‘‘Koke”’ and ‘‘Dope’’ was asked for. I came in, he 
smiled and handed it to me, told me what they were 
going to do, and I smiled and told him that I did not 
think they would, and he said ‘‘T know they won’t 
because I have been dispensing ‘Coca-Cola’ for 
‘koke’ and ‘dope’ all my hfe and know it to mean 
‘Coca-Cola,’ and that is what the public mean when 
they ask for it.’’ 

(The alleged statement of the dealer to the witness 
is objected to by defendants because hearsay. Objec- 
tion overruled. Exception.) 

(Plaintiff’s Exhibit #65 was here tendered and 
offered in evidence by plaintiff.) 


Cross-examination by Mr. LITTLETON. 

I am now advertising man and salesman for the 
Coca-Cola Company. I represent them in every de- 
partment that I know how and am capable of doing 
in my territory—anything from dressing a window 
down to taking an order. What I tell dealers who 
are handling other drinks of a similar nature to 
‘*Coca-Cola’’ when I run across them depends upon 
what it is, that is, whether it is an advertised piece of 
goods or not. If I run across one, advertising for 
which I have not seen, [ do not have to tell him much, 
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he admits that he is dispensing a cola drink for 
‘*Coca-Cola.’’ [340] 

(Exception by defendants because answer is unre- 
sponsive to the question. ) 
_ I cannot answer that question as to what I tell him 
because there is no two men that their human natures 
are alike and I do not approach every man I ¢all on 
alike—I am not a poll-parrot, I cannot do it, I can- 
not approach them that way. J cannot answer your 
question—that kind of a question—because I do not 
take a note-book and jot down every line I say toa 
man that I call on as a salesman, and there is no 
human being on earth that uses the same line of 
talk—no salesman. I never saw a card similar to 
Exhibit #65 that was not given out by Mr. J. Frank 
Peck, and he evidently gave out those cards only to 
the men that he called on in my territory because that 
is the only place that I ever saw one, and he only left 
one in each place. J did not take any count of the 
number of such cards I have seen, nor of about how 
many. J know I have seen more than one. I do not 
know whether I have seen two hundred, three hun- 
dred, five hundred, but I have seen about ten, no more 
and no less. This is not advertising in my estima- 
tion. Mr. J. Frank Peck used it as a card of intro- 
duction to the trade direct—to the proprietor—he 
never gave it to the soda dispenser to put up, nor gave 
it as a piece of advertisement. It was used by him 
personally as an introductory card to the proprietor 
of the store or bar. I have seen no advertising mat- 
ter of the Koke Company of America except this in- 


vs. The Coca-Cola Company. 337 


(Deposition of W. L. Sams.) 
troductory card of Mr. Peck’s. 

I have observed soda-fountain beverages dispensed. 
at soda-fountains ever since I was ten years old. The 
most and biggest one that I have ever observed is 
‘*Coca-Cola.’’ Among others are grapejuice and 
limeades and lemonades, chocolate milk, buttermilk, 
and ice creams, strawberry soda and raspberry soda, 
lemon soda—and, in fact, a good many others that I 
might think of. Yes, sir, root beer, sarsaparilla, gin- 
ger-ale, cream soda. JI worked in the south and 
never dispensed any ‘‘Moxie.’’ No, root beer, during 
the time I have known it, has varied in color. Every 
man makes it with a different color, with the excep- 
tion of Hires’ Root Beer, and that is the only one I 
have seen with [341] the same color. Some of the 
root beer [ have seen was light, some dark, but Hires’ 
Root Beer had the same color all the time, you could 
not distinguish any difference in the color. 

Why, yes, sir, I have seen root beer when I was ten 
years old that had the same color it has today. 

Sarsaparilla also varies in color on account of be- 
ing made by different people, yet I have seen sarsa- 
parilla during the time I have been in business of the 
same color itistoday. Yes, sir, I have seen ‘‘Moxie”’ 
and it is similar in color to sarsaparilla and root beer. 
I have never seen birch beer, ‘‘ Brew”’ or ‘‘Grapvine.”’ 
At the soda-fountain where I worked they made root 
beer from root beer extracts, that’s sold by all soda- 
fountain supply houses, and they made sarsaparilla 
syrup, also, yes, sir. That extract of root beer is a 
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dark color similar to the syrup—they call it similar. 
Mr, HIRSCH.—General objection to this line of 

cross-examination. 


Deposition of George J. Martin, for Plaintiff. 
GEORGE J. MARTIN. 
Direct Examination by Mr. ROGERS. 

I am thirty-one years of age, reside at Newman, 
Georgia. JI ama traveling salesman for the Coca- 
Cola Company and have been such since the latter 
part of February, 1906, except for a short interval 
when I was with the Upjohn Company, of Kala- 
mazoo, Michigan. Since J first went with the Coca- 
Cola Company it has been my business to call upon. 
the soda-fountains and jobbers, and when I was with 
the Upjohn Company I was calling on the drug trade 
and doctors and also retail businesses. When I first 
went with the Coca-Cola Company I worked a por- 
tion of North and South Carolina and Tennessee, 
Kentucky, Ohio and Michigan. In the summer 
months I confined myself mostly to Michigan, half of 
Wisconsin, Indiana and Alabama. In the winter 
months I worked into the territory from Canada to 
Florida. J worked some in Canada during that time, 
and, since I went with the Coca-Cola Company the 
second time, I worked towns from Jacksonville to 
New Orleans and from New Orleans to Savannah, 
with the exception of Atlanta. I have worked Chat- 
tanooga, Birmingham, Meridian, Montgomery, New 
Orleans, Mobile, Columbus, Macon, Jacksonville 
[342] and Savannah. Up until a year ago I 
worked a good many smaller towns, such as Selma, 
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Cordele, Americus, Waycross, Brunswick, Tusca- 
loosa, Greenville, Alabama, and such towns as that, 
9,000 to 10,000 people. I called on the same class of 
' trade in these various towns. In practically every 
instance I call on all the soda-fountain people at these 
various places, unless I get a man who is a substi- 
tuter and so obstinate that he absolutely refuses to 
sell ‘‘Coca-Cola,’’ and in some instances I ignore him, 
because I do not want to give him a sign. ; 

I have been about soda-fountains during the time 
specified in the territory named and have heard peo- 
ple ask for drinks and know the names they use. As 
a result of my observation and experience the name 
that is used mostly in my territory in asking for 
‘*Coca-Cola’”’ is ‘‘dope’’—that is the one that I have 
heard for years; and another one that is used fre- 
quently is ‘‘coke.”’ 

(Objection by defendants to the testimony with re- 
spect to nicknames because irrelevant, immaterial 
and not warranted by the pleadings. Overruled. 
Exception. ) . 

The words ‘‘coke”’ and ‘‘dope,’’ as applied to a soft 
drink, mean ‘‘Coca-Cola.”’ 

Mr. LITTLETON.—‘We object to that for the 
same reason. Note a general exception to all that 
line of examination. ”’ 

Mr. HIRSCH.—"That is all right, we are willing 
for you to note a general exception to all such ques- 
tions to save repeating the objections each time.’’) 

I have never seen any advertising of any soft drink 
under the name of ‘‘Dope” or ‘‘Koke.’? I have 
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known ‘‘dope’’ for about fifteen years, and have 
heard it constantly, almost daily, ever since. I think 
the first time I ever heard the word ‘‘koke’’ used, I 
used it myself. It was during the time I was with 
Upjohn & Company in Tennessee—I am a good hand 
to cal] anything by the shortest name I can, and I go 
in myself and ask for a ‘‘coke.”? At that time I had 
never heard anybody else call for it by the name of 
‘‘coke,’’ but I have heard it for the last seven or eight 
years, or five or six years, [843] many people go 
in and eall for ‘‘dope”’ or ‘‘coke’’—the majority of 
the people in my territory will ask for ‘‘dope.’’ 
When they ask for ‘‘dope’’ they want ‘‘Coca-Cola.”’ 
I was dispenser down here a good many years ago,— 
ten years ago—possibly eleven,—down here at New- 
man for Holt & Kates, and the majority of people that 
came in would say ‘‘give me a dope.’’ I sold them 
‘*Coca-Cola’’ because Holt & Kates had nothing in 
the house in the way of a syrup except ‘‘Coca-Cola”’ 
syrup. None of these people who came in and asked 
for ‘‘dope’’ and got ‘‘Coca-Cola’’ stated that that was 
not what they wanted. I understood that they meant 
‘‘Coca-Cola’’ when they asked for ‘‘dope.”’ 


‘Cross-examination by Mr. LITTLETON. 

IT won’t say that I have never in all my life seen any 
cola or caffeine-containing soda-fountain beverages 
advertised under the name of ‘‘Dope.’’ I don’t recol- 
lect any, I don’t know of any. No, sir; I have not 
since I have been with the Coca-Cola Company. I 
do not know of noticing any before that,—I heard it 
rumored years ago, it’s been twelve years ago, here in 
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Atlanta, Georgia, a thing came out and they called it 
‘*Dope,’’ but it did not last but a very short time be- 
fore it was ‘squashed,’ but I never seen any since 
nor did I ever see it advertised. I did not say it was, 
advertised; the only thing I heard was that a drink 
called ‘‘Dope’’ was on the market. J do not know 
who it was manufactured by. The only time I heard 
about it, I went to a soda-fountain and asked for a 
‘‘dope’’ myself and the boy said, ‘‘Don’t call for 
‘dope,’ you might get stung, call for ‘Coca-Cola.’ ”’ I 
was pretty young, I did not know anything about the 
business world, Coca-Cola Company or anything. 
The first I ever heard the name ‘‘koke”’ applied to 
any soda-fountain beverage was something like six 
or seven years ago when I, myself, applied for that. 
[344] 

Yes, I heard the rumor that went around that 
‘*Coca-Cola,’’ the product manufactured by the 
Coca-Cola Company of Atlanta, Georgia, contained 
cocaine. 

(Objected to by plaintiff heeause irrelevant and in- 
competent and not based on direct examination of the 
witness. ) 

It was during the time—1907—that we ec some 
trouble with the Government. I read several arti- 
cles at that time about what Mr. Wylie had said it 
contained. Yes, I have run across people who 
thought it contained cocaine. J ran across one man 
up in Michigan and he and I had a very long argu- 
ment about that. 
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(Objected to by plaintiff as irrelevant and imma- 
terial. ) 

Oh, yes, sir, I hear ‘‘Coca-Cola”’ asked for as ‘‘a 
shot”’ or ‘‘a shot in the arm.’’ If I ever heard any- 
body ask for it as ‘‘poison’’—‘‘ give me a poison’”’—I 
do not recollect it. 

(Same objection by plaintiff.) 

Yes, in my experience as a traveling man visiting 
druggists and soda-fountains over the country I have 
observed other beverages dispensed from _ soda- 
fountains of a similar color to ‘‘Coca-Cola.”’ 
‘‘Koke”’? and ‘‘Dope’’—it has a similar color to 
‘*Coca-Cola.”’ ‘‘Gay-Ola”’ had a similar color, and 
I have seen several substitutes on the market that 
had a similar color. I say ‘‘substitutes’’ because it is 
something that people put off in the place of the 
other—something that people put out to take the 
place of the genuine,—that’s what I believe. In fact 
when I was in the business I knew it—well, I knew it 
as well as L know anything, because if I ever went 
into a store before I went to work—that is during the 
time I was away from the Coca-Cola Company, and 
asked a man for ‘‘Coca-Cola”’ and was served any- 
thing else, he and I had a fuss right there and then, 
even with my best friends. I went to a place in 
Nashville and called for a ‘*Coca-Cola”’ and he served 
me with another article and he and I had an argu- 
ment and it resolved into a bet, that’s how firmly I 
knew it. J had never heard anybody [3845] walk 
up to a fountain and call for any of these substitutes 
by their regular name. The only way they have been 
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sold is when they ask for ‘‘dope”’ or ‘‘koke”’ and that 
would be pushed out and nothing said. 

The first time I ever saw root beer dispensed from 
a soda-fountain was ten or fifteen years ago. The 
first ‘‘Coca-Cola’’ I ever had was about seventeen or 
eighteen years ago at old Dr. E. B. Terrell’s drug- 
store at Greenville, Georgia,—I remember it dis- 
tinctly. J did not know what root beer was then. 
Oh, yes, I had seen sarsaparilla. I do not remember 
whether that was about the same color then that it is 
today. I have never studied the colors of sarsapa- 
rilla and root beer. No, sir, it was not white, it was 
kind of red—something similar to a dark brownish 
red. I would not say it was the color of ‘‘Coca- 
Cola.’’? Root beer is not the color of ‘‘Coca-Cola”’ at 
all,—that is, the root beer I have alwaysseen. In the 
first place it foams like beer—that is, the root beer L 
have drunk—and another thing it is darker. I could 
not answer as to whether it would appear similar to 
the color of ‘‘Coca-Cola”’ to a casual person looking 
at it in a soda-fountain. No, sir, I never thought 
that.’ It has never occurred to me at all. I would’ 
not say that there is a big wide difference in the color 
of root beer and ‘‘Coca-Cola.’’ I never gave it a 
thought. I never compared the two,—they are so 
different in taste. The only drink I ever compared 
with ‘‘Coca-Cola’’ was something I thought they were 
putting out as an imitation. I have seen a produet 
on the market known as ‘‘Afri-Cola.’’ That’s a 
similar color to ‘‘Coca-Cola.’’ The first time I saw 
that was two or three years ago. I do not think it 
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tastes like ‘‘Coca-Cola.’’ Every time I have been 
served with an ‘‘Afri-Cola”’ yet I have always dis- 
tinguished—always proven—twice lately—that the 
man was selling ‘*‘Afri-Cola’’ for ‘‘Coca-Cola.’’? I 
always have told the difference in taste immediately. 
Well, I won’t say that I am an expert on the taste of 
these drinks. That depends on a great many 
things—some days if I am in doubt about my taste 
I might go back to the same fountain several days so 
as to be sure. [846] Suppose my liver is out of 
order, then my taste would be affected, and I would 
go back there may be every day for a week, because 
I would never want to accuse a man unless I knew I 
was right. I would say ‘‘Gay-Ola” is something 
similar to ‘‘Coca-Cola’’ in a way. Yes, I have seen 
‘*Ko-Nut’’ to know it, in about three years, and that 
one was about the worst drink I ever got in my life, 
and it was blacker than ‘‘Coca-Cola,’’ but since then 
I have seen ‘‘Ko-Nut,’’ but not drunk it, and they 
have changed the color. It was not the same color as 
it was two or three years ago. That is my opinion, 
however. 

Yes, I have noticed the kinds of barrels that ‘‘ Ko- 
Nut’’ and ‘‘Afri-Cola’’ are shipped in—in fact it is 
just as near an imitation of the ‘‘Coca-Cola”’ barrel 
as your eye could see—a red barrel minus the label. 
Yes, I have seen other so-called ‘‘cola’’ beverages or 
caffeine containing soda-fountain beverages shipped 
in barrels of the same color as ‘‘Coca-Cola.’’ One is 
‘‘Koke’’—I saw three of them. It was here in town, 
and I, on first sight, or anybody, would have thought 
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it was a ‘“‘Coca-Cola”’ barrel, until I examined it and 
found there was no label on it. I saw one out from 
Jacksonville at Pueblo Beach and the reason I knew 
it was a ‘‘ Koke’’ barrel, I asked the proprietor what 
was init. When I first asked him, he said it was a 
‘*Ko-Nut’”’ barrel. I said, ‘‘How do you know’’? 
and he said, ‘‘I will get the bill of lading and show 
you,’’ and it was not ‘‘ Ko-Nut’’ but it was ‘‘ Koke,’’— 
so he himself was mixed up until I saw his bill of lad- 
ing from New Orleans. J do not recollect having 
seen ‘‘Wise-Ola”’ barrels. I have never inspected 
‘‘Rye-Ola’’ barrels closely. I have never been 
troubled with ‘‘Rye-Ola’’ in my territory. Most of 
it, I think, is sold in bottles, so I have never had occa- 
sion to examine the bottles. Yes, I have drunk 
misolke,’’ 

“XQ. 55. You could tell right off it wasn’t ‘Coca- 
Cola,’ couldn’t you? 

‘‘A. Well, of course, I got it out of a ‘Koke’bot- 

tle— ys , 
Mr. HIRSCH.—‘‘ We object to this line of exaini- 
nation for the reason stated in our former objec- 
tions. ’’) 
‘‘He told me it was a ‘koke’ and I drank it. He said, 
‘I [847] want you to try it’ and got it, and I tasted 
‘Coca-Cola’ also, and it was similar, it was similar to 
‘Coca-Cola.’ If he had given it to me, and I hadn’t 
seen the label on it, [ don’t know what I would have 
theught.”’ 


Redirect Examination by Mr. ROGERS. 
In my cross-examination where I have referred to 
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‘‘Coke”’ barrels and to ‘‘Koke’’ in bottles, I was re- 
ferring to the product of the Koke Company of 
America. 

““ReDQ. 2. Will you state whether the word 
‘Coke’ to the public, consumers of beverages, refers 
to this product, or is it a nickname for ‘Coca-Cola’? 

‘‘A. Why, it is a nickname for ‘Coca-Cola.’ I 
never knew there was a product on the market by, 
that name until this year.”’ 


Recross-examination by Mr. LITTLETON. 

Here are some of the customers that I called ou in 
my territory, and we took addresses of the customers 
who came in there and what they called for. There 
was about forty. These are taken from the Midland 
Pharmacy, Macon, Georgia. I saw Mr. Green, who 
was the head prescription man, and also Mr. Mack, 
the manager, and asked these gentlemen what they 
would give a man when the word ‘‘coke’’ or ‘‘dope”’ 
was called for. ‘Why,’’ he said, ‘‘I have not got 
anything in my house but ‘Coca-Cola,’ and they have 
been calling for that for years.’’ I said, ‘‘I would 
like to prove that statement’’—that we would like to 
find out absolutely what they want. So each one that 
called for ‘‘dope’’ I would have the dispenser ask 
what they meant, and every man that asked, and who 
was asked back, would say ‘‘Coca-Cola,’’ and, as one 
man expressed it, ‘‘ What in hell do you think I would 
walk four blocks for but ‘Coca-Cola’?’’ And I went 
over to Lamar-Washington’s drug-store and the same 
thing happened there. Never yet, in all of my ex- 
periences, has a single man, when asked what he 
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meant by ‘‘dope,’’ said he wanted anything other than 
a ‘*Coca-Cola’’—they would all say ‘‘ ‘Coca-Cola,’ 
certainly.’’ I did not say that every man who calls 
for ‘‘coke”’ or ‘‘dope’’ means ‘‘Coca-Cola.”’ [348] 
I said every man [ had interviewed or had anything 
to do with, every man that has come into my personal 
knowledge, has always come back and told me that. 


Deposition of F. M. Robinson, for Plaintiff. 
FF. M. ROBINSON. 


Direct Examination by Mr. HIRSCH. 

I reside in Atlanta, Georgia, Briar Cliff Road. J 
eame here from Lyons, Iowa, in December, 1885, ac- 
companied by Mr. D. D. Doe. At that time I was 
interested in a chromatic printing device with Mz. 
Doe and we were going around looking to make some 
arrangements for disposing of that printing device. 
In looking over the patent medicine advertisers here 
in Atlanta we came in contact with Mr. J. S. Pember- 
ton and Ed. Holland, associated together in the medi- 
cine business called, then, the J. S. Pemberton Com-) 
pany. We presented our advertising device to them 
and, in discussing that matter and other matters in 
connection with the patent medicine business, they 
proposed an arrangement whereby we should unite 
our enterprises into a stock company. Messrs. Pem- 
berton, Ed. Holland, D. D. Doe, and I, then formed a 
stock company known as the Pemberton Chemical 
Company, a copy of the charter of which is the paper 
exhibited to me. After this corporation was started 
the amount of business done was small. Dr. J. S. 
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Pemberton had been, in previous years, a druggist, 
but he was then what you might call a manufacturing, 
chemist. He put into the corporation several prepa- 
rations the principal of which was ‘‘Pemberton’s 
French Wine of Coca,’’ which was a patent medicine 
selling at a dollar a bottle, and there was a prepara- 
tion called ‘‘Gingerine,’’ ‘‘Indian Queen Hair Dye”’ 
and “‘Pemberton’s Globe Flower Cough Syrup.’’ 
During that period Dr. Pemberton was continually 
experimenting on other drinks and chemical com, 
binations. Well, he was not compounding anything 
particular at that time, I think, outside of these that 
were put into the business and until the time of this 
preparation, ‘‘Coca-Cola.’’ The preparation, ‘‘ Coca- 
Cola,’’ was not made immediately after the organiza- 
tion of said company, but several months afterwards 
it was, some five months, I [849] guess, after this 
charter was applied for. We commenced making 
what we called ‘‘Coca-Cola’’ in May, 1886. I was 
assisting in the manufacture of ‘‘Coca-Cola”’ and in 
putting it on the market and selling it. Well, they 
continued in business, I suppose, a year—I do not 
remember definitely, I could find out, perhaps—after 
that, selling these various preparations, including, 
after May, 1886, ‘‘Coca-Cola.’’ This product had no 
name in the beginning,—it was being experimented 
upon. Dr. Pemberton compounded a preparation, it 
was taken down to Mr. Vanable’s soda-fountain for 
the purpose of trying it to ascertain whether it was 
something the people would like or not, and, after 
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they had made various changes in the compound, it 
seemed to be satisfactory and then the question came 
up with reference to having a name for it. There 
were four of us in the corporation and they agreed 
to submit four names, each one of the members sub- 
mitting aname. I submitted the name ‘‘Coca-Cola”’ 
and it was afterwards adopted and used. At that 
time we were doing a small business in everything. 
The purpose of this drink ‘‘Coca-Cola”’ was to use it 
at soda-fountains as a beverage. I suppose D. D. 
Doe was in the business perhaps nearly a year, and he 
and myself jointly owned this printing enterprise 
and put that in as our part of the formation of this 
Chemical Company. After being in, perhaps, some- 
thing like a year, Doe sold out his Chemical Company 
interest, surrendering his stock and taking the print- 
ing enterprise and carrying it away with him. I do 
not know as anybody came in immediately after that, 
but subsequently a man by the name of M. P. Alex- 
andercamein. Well, after the preparation had been 
on sale by the Pemberton Company for possibly a 
year—they were manufacturing it and selling it as 
the product of the Pemberton Chemical Company— 
suddenly Dr. Pemberton announced he had secured a 
trademark on ‘*Coca-Cola”’ in his own personal name 
and that it was not the property of the Pemberton 
Chemical Company, and that he had sold it to 
Lowndes and Venable, I believe, were the parties. I 
thought he had no right to sell it, as I regarded it as 
property belonging to the Pemberton Chemical Com- 
pany, of which I owned one-fourth interest; and I 
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went to Judge Candler, as an attorney, to see if he 
did not think [350] TI could have my rights main- 
tained, and he looked into the matter, investigated it, 
and finally came to me and said Dr. Pemberton was 
not worth anything—there was nothing that was 
tangible in sight—and he advised me to drop it and 
give itup. Thereupon, I immediately went out, sold 
out my stock to Dr. Pemberton. After that I did 
not have any business until I came into the manu- 
facture of ‘‘Coca-Cola’’ again, very shortly after- 
wards, for Walker, Candler & Comany. A man by 
the name of Woolfolk Walker, and Mr. Asa G. Cand- 
ler, composed that firm. Dr. Joe Jacobs was not a 
member off that firm that I remember—he had an 
interest in it before that, I think. I then went to 
work for Walker, Candler & Company, making 
““Coca-Cola’’ at 107 Marietta Street, where the 
‘Pemberton Chemical Company had been all through 
their history, and we continued to manufacture 
““Coca-Cola’’ at the same place, but it was taken 
away from there temporarily. That is the only 
thing we manufactured at that time. 

‘‘Q. 47. You continued right along with the tools 
and appliances that they had there with Walker, 
Candler & Company ? 

‘fA. Yes, sir. 

‘“(Objected to by defendants because leading and 
suggestive. Overruled. Exception.) 

We used there the same appliances that had been 
used in the manufacture before—brought back from 
another place. 
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‘*@. 50. That belonged to the Pemberton Chem- 
ical Company ? 

‘A. Yes, sir, that formerly belonged to the Pem- 
berton Chemical Company. 

(Defendants object to the question and answer be- 
cause the question is leading and suggestive. Over- 

ruled. Exception. ) 

The paper marked ‘‘Plaintiff’s Exhibit #67,” 
with the name of F. M. Robinson on the bottom of it, 
is my signature thereon. I witnessed that paper. 

““Q. 58. Did Wolfolk Walker and Mrs. M. C. 
Dozier sign that in your presence? 

‘‘A. Yes, sir.’’ [351] 

IT continued the manufacture for Walker, Candler 
& Company as long as they together owned the prep- 
aration. After that I went with Mr. Asa G. Candler 
in his drug-store and the materials and appliances 
were moved to the basement of his drug-store—it 
was then, I believe, 63 Peachtree Street, it is not the 
same number now. I continned the manufacture of 
‘*Coca-Cola’’ and also had charge of his city books 
in his drug-store. No, sir, the signature attached to 
Plaintiff’s Exhibit #68 is not mine, that is Ed. Hol- 
land’s. J know Mr. Ed. Holland’s signature,—this 
is a communication that he directed to me during the 
time of the Pemberton Chemical Company and I was 
Seeretary of the Company. 

The paper marked Plaintiffs’ Exhibit #69, is a 
statement made up by myself from such records as 
we had in the company in regard to the advertising 
expenses, etc., in the early history of ‘‘Coca-Cola’’— 
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advertising expenses for advertising ‘‘Coca-Cola.”’ 
This was delivered to Mr. Hirsch on yesterday, the 
27th of July, 1914. Plaintiffs’ Exhibit #70 is a 
copy of the record of sales of ‘‘Coca-Cola’’ made by 
me from the original entries by myself—the quan- 
tity and price, beginning with March 9, 1887, and 
this paper was given by me to Mr. Hirsch on July 
27th. That paper has been in my possession since 
1887. The three books of records marked Plain- 
tiff’s Exhibit #71, I recognize as books having been 
made up by myself relating mostly to the sales of 
‘*Coca-Cola,”—partly in regard to advertising of 
‘Coca-Cola.”’ This record goes back to 1886 and 
it’s to 1800—I think possibly some of them further— 
1902—I recognize them all as having been gotten up 
by myself and they were delivered to Mr. Hirsch at 
some time previous, I do not know exactly when. I 
recognize the cards marked Plaintiff’s Exhibit #72. 
They are little advertising cards gotten up by my- 
self about 1892, showing the increase in sales of 
‘*Coca-Cola.”’ . 

After I was with Walker, Candler & Company, I 
remained with Asa G. Candler continuously until the 
Coca-Cola Conrpany was formed. No, sir, I did not 
continue in charge of the manufacturing of ‘‘Coca- 
Cola”’ except for a short time under Mr. Asa G. 
Candler, while he [852] owned it, individually, at 
which time I was connected with the manufacturing 
of ‘‘Coca-Cola’’ and the keeping of the city books— 
while he was in the drug business. After he went 
out of the drug business I was the advertising man- 
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ager. Immediately after I finished my work with 
Asa G. Candler, I went with the Coca-Cola Company. 
I held the office of Secretary of the Coca-Cola Com- 
pany from 1892, the date of its organization, until 
Jast February (1914), twenty-two years. This prod- 
uct under the name ‘‘Coca-cola,’’ as I have described 
it, has been known and sold under the name ‘‘Coea- 
Cola’’ continuously from 1886 up until the present 
time. 


Cross-examination by Mr. LITTLETON. 

As near as I can remember the exact date Mr. 
Pemberton perfected this drink called ‘‘Coca-Cola’”’ 
was in the month of May, 1886. From May, 1886, 
until May, 1887, I think he sold 25 or 30 gallons may 
be, something like that—a very small quantity— 
mostly sort of experimental. It was shipped in the 
first place in Jugs and cans—some of it was shipped 
in gallon tin cans, and then a little later in small 
kegs, which bore printed labels. The product was 
never called ‘‘Coca-Cola Syrup and Extract” in any 
printing of any kind. He never had any labels 
printed at that time ‘‘Coca-Cola Syrup and Extract’’ 
that Iremember. It was ‘‘Coca-Cola,’’ nothing else. 
No, sir, I don’t think he had on his letter-head 
““Coca-Cola Syrup.’’ The letter-head on _ the 
monthly statement marked and filed as Plaintiff’s 
Exhibit #70, reads ‘‘Coca-Cola Syrup,’’ there. 
That is written in block letters, [ suppose you would 
eall it. No, I could not particularly describe the 
style of labels that he used on his containers contain- 
ing this product, except it was ‘‘Coca-Cola’’—prob- 
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ably something in reference to it, im addition. I 
don’t remember whether it said ‘‘Coca-Cola”’ or 
‘‘Coca-Cola Syrup and Extract’’—I never saw the 
word ‘‘extract.’’ JI don’t think the word ‘‘syrup’’ 
was attached to any label, within my memory. I 
remember how the words ‘‘Coca-Cola’”’ were written. 
[353] 

Yes, sir, I testified in an interference proceeding 
in the Patent Office in Washington in 1892 in an in- 
terference between a man named Kent and another 
named Beerman and the Coca-Cola Company, and 
in that proceeding I testified that I originated the 
word “‘Coca-Cola.’”? I do not remember that I stated 
the reasons why I gave it that name. 

“XQ.19. Well, to refresh your recollection, I will 
ask you whether or not you were asked these ques- 
tions and answered as follows: ‘(Q.) Do you know 
the origin of the word ‘Coca-Cola’ as applied to a 
tonic beverage?’ ‘(A.) Yes.’ ‘(Q.) What is it?’ 
‘(A.) I was the originator of the word. The syrup 
was given this name on account of the extracts 
which it contained, ‘coca’ and ‘cola,’ made from coca 
leaves and from the cola-nut.’ Did you testify that? 
(A.) I expect I did.” 

Yes, that is true as far asit goes. It only explains 
in part the object in giving its name,—it was simply 
to give it a name to be advertised by and to be called 
for, and the word ‘‘Coca-Cola’’ don’t explain what 
there was in it. I know what the compound is and 
was. It is true that might have been one reason 
why the name suggested itself to me, was because 
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of the fact that there was in it the properties of 
‘feoca’’ leaves and of ‘‘cola’’ nuts and that may have 
been one reason why it was given that name; but 
the object in giving it its name was to have a name 
to be advertised by, and called for, and things of 
that kind, and not a description of the contents— 
there was dozens of other things that went into it 
that don’t appear in the name. I don’t deny now 
that I swore in this Washington proceeding in the 
Patent Office that I gave it its name on account of 
the extracts that went into it, do I? I am giving 
you additional reasons why the name was given to it. 
No, I did not get mad and go out of the business 
along about the time Dr. Pemberton had a registra- 
tion of the ‘‘Coca-Cola’’ label or trademark in the 
Patent Office. I felt that I was being defrauded of 
my rights, and that the product belonged to the 
Pemberton Chemical Company, and that I had my 
rights in it, and went to Judge Candler, as I [354] 
stated a while ago, and asked him.about defending 
my rights and he advised on account of circum- 
stances and conditions just to let it drop, and I did. 
I expect that was about July, 1887. Isold my stock 
in the Pemberton Chemical Company, as I remem- 
ber, to the Pemberton Chemical Company, that is, 
I sacrificed my stock—gave it up. At that time, 
besides myself and Dr. Pemberton, Ed. Holland and 
M. P. Alexander owned stock in the Pemberton 
Chemical Company. The next I had anything to do 
with this same product was Walker-Candler & Com- 
pany. tdon’t remember the date. I presume it was 
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August, 1888—the date is here in these records and 
papers. I was out for a month or such matter after 
T left the Pemberton Chemical Company, and it was 
not very long until this Walker, Candler & Company 
started up—I don’t think it was more than a month 
that I was out entirely. While I was with Pember- 
ton in the Pemberton Chemical Company, before I 
got out, we were all interested, just at the beginning, 
in the making of this ‘‘Coca-Cola’’ and I com- 
pounded—I mean that I assisted him in the com- 
pounding and mixing and heating of the preparation 
—the cooking that was necessary. No, sir, I don’t 
remember who it was we bought our fluid extract 
of coca from at that time. We bought coca leaves 
and made it ourselves. No, sir, I could not remem- 
ber the process now by which we extracted or made 
the fluid extract of coca. Dr. Pemberton was the 
chemist in the matter. Iam not a chemist now, was 
not then, never have been, and don’t claim to be. 
I just stood around the place where he was making 
it and helped to put the ingredients in. There was 
not much machinery used in making this product. 
There had to be pereolators in making these fluid 
extracts and there was a brass kettle containing, I 
think, forty gallon capacity,—not much in the way 
of machinery, at that time. He mixed it with a 
paddle, just in the kettle. Yes, sir, I helped him 
make ‘‘Pemberton’s French Wine Coca.’’ Yes, sir, 
he used coca and cola nuts in the preparation of that, 
andawine. Well, the sales of ‘‘ French Wine Coca”’ 
were fairly extensive, we thought it was pretty good 
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when we went into it. That was his leading article 
at that time. [855] ‘‘Coca-Cola’’ was not a side 
line, but became the leading article almost imme- 
diately after it’s manufacture and everything else 
almost laid aside after it’s manufacture, but the 
‘Wine of Coca’”’ was the principal thing when we 
went into it. Yes, sir, from July to October or No- 
vember, 1887, ‘‘Coca-Cola’’ was his principal pro- 
duct and ‘‘Wine of Coca’’ just dropped back. The 
thing he was pushing all the time was ‘‘Coca-Cola.”’ 
I remember there was very few barrels shipped at 
that time, but I think they were the same color as 
now—they were painted red. No, I don’t remember 
the kind of lettering he used on his tags and labels 
for ‘‘Coca-Cola’”’ back there in 1886 and 1887. I 
would not be able to describe the label except that 
the word ‘‘Coca-Cola’”’ was always the prominent 
thing. Yes, sir, ‘‘Coca-Cola’’ was just printed on 
there, just a printed label. No, it was not in block 
letters, the word ‘‘Coca-Cola’”’ always had the same 
form from the very beginning. I was practically 
the originator of that form. Some engraver here 
by the name of Frank Ridge, was brought into it and 
he and I worked out that form of that word ‘‘Coca- 
Cola,’’ and when this label was registered in the Pat- 
ent Office it was registered in that same form. This 
‘“Wine of Coca’’ I refer to was of a dark red color. 
I don’t know that I could definitely give any infor- 
mation about any other preparations made by others 
that were similar to that ‘‘Wine of Coca”’ at that 
time. Preparations of that kind were not numerous 
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at all, there was scarcely anything on the market, so 
far as my information goes, under the name of 
‘‘Coca’”’ preparations or ‘‘Cola’’ preparations. 
Well, my experience in that respect was not so very 
limited, perhaps. At that time Cola nuts or the ex- 
tract from cola nuts was a very expensive article 
and very little in use, that is my understanding of 
the matter. 

No, sir, I did not know at that time the product 
similar to this made from coca and cola nuts by 
Parke, Davis & Company, but I have some knowl- 
edge of a preparation being made by Mariani & 
Company, I don’t remember the name of it now. 
No, sir, I do not know of any similar preparation 
made by Myer & Company or by Balfour, of Boston. 
[356] I could not give absolute testimony as to 
whom we purchased our coca leaves from at that 
time. T think Parke, Davis & Company, probably, 
but I am not certain. I could not tell you from 
whom we bought our cola, we bought cola-nuts 
mostly. 

I am now a stockholder and director in the Coca- 
Cola Company. I resigned in February of this year 
(1914) as Secretary, and William Candler succeeded 
me as such. 

No, sir, when J quit the Pemberton Chemical Com- 
pany and withdrew from it, Dr. Pemberton did not 
continue to manufacture ‘‘Coca-Cola.’’ Before I 
left it was taken away to Jacob’s drug-store, I think 
it was, that is, whatever they had for the purpose 
of manufacturing ‘‘Coca-Cola.”’ 


us. The Coca-Cola Company. 309 


(Deposition of F. M. Robinson.) 

“XQ. 72. And are you positive that Dr. Pember- 
ton did not continue to manufacture aything like 
that there?”’ 

‘‘A. He sold it and the stuff was taken away, that 
is as far as I can give you information.”’ 

It was taken away immediately after the sale. 
You have the dates of sale here in the record. I 
mean the sale to Venable & Lowndes. No, sir, after 
that sale to Venable & Lowndes, Dr. Pemberton did 
not continue to manufacture anything at this place. 
Directly after that, I don’t know just exactly how 
soon, they moved away from that place and they 
formed the Pemberton Medicine Company—lI don’t 
know that that is my business to be giving you—they 
moved away over here. I have lived here continu- 
ously since then. Dr. Pemberton and some other 
gentlemen formed the Pemberton Medicine Com- 
pany sometime after that. I think they operated 
on South Pryor Street. They did a medicine and 
extract business, they manufactured these articles 
that are enumerated there in the Pemberton Chem- 
ical business. I think they did manufacture drinks 
—Cola’s—to some extent but have no personal 
knowledge. We considered the demand for ‘‘Coca- 
Cola”’ good at that time, it would not be now. The 
records show about how much ‘‘Coca-Cola’’ was sold 
in 1888. I don’t remember how much, or about how 
much. In 1888 we were doing [857] business at 
107 Marietta Street for Walker, Candler & Company. 
At that time the Pemberton Medicine Company was 
somewhere on Pryor Street, I think. I was engaged 
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in the manufacture of ‘‘Coca-Cola’’ and nothing else. 

“XQ. 91. And they (Pemberton Medicine Com- 
pany) were manufacturing similar drinks? 

**A. I don’t know about that. 

“XQ. 92. You knew they were putting different 
drinks on the market, didn’t you? 

‘‘A. I knew scarcely anything about it. 

“XQ. 93. You knew they were manufacturing 
drinks and putting them on the market? 

‘A. I heard they were manufacturing drinks, yes, 
Suro. 

“XQ. 94. That was part of the history of the com- 
munity, that they were doing that? 

SAS NVeswsin., 

As to the associates whom Dr. Pemberton had in 
the Pemberton Medicine Company, I just remember 
that a man by the name of Mayfield was one of them, 
and a Mr. Bloodworth was another one—I don’t re- 
member his name now—Murphy, I guess it was. I 
have been with the ‘‘Coca-Cola’’ Company continu- 
ously since then, and am now a director of the Com- 
pany. Ido not remember what year Dr. Pemberton 
died. He had a son named Charles M. I don’t 
hardly know whether or not he was connected with 
the Pemberton Medicine Company. I think so, but 
I don’t know. He died shortly afterwards himself. 
IT don’t remember when Dr. Pemberton died, but I 
remember that he did die about that time. I don’t 
know whether the business of the Pemberton Medi- 
cine Company at that same place continued after his 
death, J don’t remember. 
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Yes, sir; I said the kettle was moved from 107 
Marietta Street about the time I got out of the Pem- 
berton Chemical Conipany—I don’t know about the 
kettle being moved, I am not so sure, but I think it 
was. I mean all the things that Pemberton owned 
were moved to Jacobs’ basement—Venable’s base- 
ment probably might be better. Venable and Jacobs 
were in the same building. Venable had the soda- 
fountain business in Jacobs’ drug-store. Yes, sir; 
those things stayed there [3858] a short while un- 
til Walker, Candler & Company began to make this 
product. I don’t know about Mr. Dobb’s person- 
ally going down to 107 Marietta Street in 1888 and 
removing all of the appliances for making ‘‘Coca- 
Cola,’’ which Dr. Pemberton had used, to Asa G. 
Candler’s place of business. I don’t know that part 
of it—that is something I don’t know, sir. If they 
had been moved in July or August, 1887, they could 
not have been moved again in 1888, no, sir. 

When I was associated with Dr. Pemberton, I had 
some knowledge of the soda-fountain business, just 
here. I suppose sarsaparilla was sold at that time, 
but I don’t remember. I don’t remember about root- 
beer, birchbeer, or ginger-ale, either, I could not 
remember about them. I don’t remember any other 
drink on the market at that time of the same color as 
‘¢Coca-Cola’’ is now, or substantially the same color. 
I expect there was, but I don’t remember it, I don’t 
know anything about it. No, I don’t know whether 
‘‘Coca-Cola’’ was the only drink on the market at 
that time of that same color. J know there is such 
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a firm as Hagan & Dodd in Atlanta, but I am not 
personally acquainted with them. I could not tell 
you how long, or about how long, they have been in 
business. I have known this firm, I expect, ten or a 
dozen years, maybe more, I don’t remember. I sec 
by the papers they are making a product called 
‘*1ko-Nut.’’ I don’t know anything about that. No, 
sir, I have never seen any ‘‘Ko-Nut,’’ I would not 
know it if I was to taste it. I have seen their wagons 
carrying that stuff on the streets. I don’t know 
the color of their barrels or kegs; I don’t know as I 
ever saw any of them. I don’t know the color or the 
taste of that drink. Just to make a guess at it, I 
would imagine I have seen Hagan & Dodd’s adver- 
tising, either ‘‘Ko-Nut’’ or ‘‘Afri-Cola”’ about ten 
or a dozen years. It has been a good while. During 
all of that time I was Secretary of the Coca-Cola 
Company. I do not know how long the drink called 
**Rye-Olo”’ has been on the market. No, sir; I 
‘don’t know any more about that drink than I do 
about these others, I don’t know anything personally 
about it. No, sir; I don’t know that I have seen any 
of it. [859] 

Redirect Examination by Mr. HIRSCH. 

The other products that were gotten out by the 
Pemberton Chemical Company, aside from ‘‘Coca- 
Cola,’’ were ‘‘Pemberton’s French Wine Coca,”’ 
‘‘Globe Flower Cough Syrup,”’ ‘‘Indian Queen Hair 
Dye,’’ and a preparation called ‘‘Gingerine.’’ So 
far as I know it went from the Pemberton Chemical 
Company to the Pemberton Medicine Company. 
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Those preparations were medicines, not beverages. 
In stating in my cross-examination about other ob- 
jects we had in mind in giving the name ‘‘Coca- 
Cola”’ to the product, I meant that I didn’t regard 
it as describing the properties in the syrup because 
there were maybe a dozen other ingredients that also 
_ went into it. I just simply took that as a name, 
similar to other advertising names, thinking that two 
“*C’s”’ would look very well in an advertisement, and 
ealled it ‘‘Coca-Cola.’’ During the time I was with 
Dr. Pemberton, and the Pemberton Chemical Com- 
pany, he was always experimenting on various 
things. He was experimenting very much with this 
drink called ‘‘Coca-Cola’’? for some considerable 
time. 

‘*ReDQ. 10. He sold the ‘Coca-Cola’ business to 
Venable & Lowndes, did he not? 

aie VCS, sir.”’ 

(Defendants object to the question and answer be- 
cause the question is leading. Overruled. Excep- 
tion. ) . 

Well, my understanding is, he sold it to Messrs. 
Venable & Lowndes. Dr. Pemberton told me he had 
sold it to Venable & Lowndes. It is my understand- 
ing that Venable & Lowndes actually took the busi- 
ness over. 

‘““ReDQ.17. To your knowledge did Pemberton 
actually deliver the material to Venable & Lowndes 
for manufacturing ‘Coca-Cola’? 

oN. VY esmsir.” 

(Objected to because leading and suggestive. 
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Overruled. Exception.) 

It went into the basement of Jacobs’ drug-store, 
in Venable’s department at the corner of Marietta 
and Peachtree Streets. From that place it went 
back again to 107 Marietta Street and from there it 
went to Asa G. Candler’s drug-store, 63 Peachtree 
Street. [360] 


Recross-examination by A. B. LITTLETON, Esq. 

No, sir, I did not witness the sale of the ‘‘Coca- 
Cola’’ business by Dr. Pemberton to Lowndes and 
Venable. The statement of Dr. Pemberton, and the 
place where it went to, is the source of my knowledge 
on the subject. As I remember it, all the material 
for the manufacture of ‘‘Coca-Cola’’ went there. 
No, sir, I was not connected with Lowndes and Ven-. 
able. No, I could not swear that all the material 
landed there. No, I don’t know that I could testify 
as to whether or not Dr. Pemberton sold a part of 
that material to other parties. No, I have no knowl- 
edge of whether or not he transferred it to other peo- 
ple contemporaneously with the transfer to Lowndes 
and Venable. No, sir, I don’t know what Pember- 
ton, Mayfield, Murphy and Bloodworth manufac- 
tured. IJ did not investigate it. I don’t think I was 
ever in their place of business. I don’t know how 
much of this ‘‘ Wine of Coca’”’ and cough syrup they 
manufactured. They only knowledge I have as to 
whether or not they manufactured any cola syrups 
was acquired by observation. Yes, I observed that 
just like I did Hagan & Dodd’s, what comes out. No, 
I don’t know anything about the quantities they man- 
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ufactured or sold, but I know just as well as I know 
that Hagan & Dodd manufacture ‘‘Ko-Nut,’’ but I 
don’t know anything about the extent of it. 

In referring to the fact that all the ‘‘material’’ for 
making ‘‘Coca-Cola’’ was removed, I mean coca 
leaves, fluid extracts, cola nuts, percolators, and 
everything of that kind,—everything that was used 
in the manufacture. Well, Dr. Pemberton had per- 
colators and things of that kind in his place of busi- 
ness at that time for making ‘‘ Wine of Coca”’ and 
these other products—some of the same material, 
perhaps, went into both. I could not tell you how. 
many percolators he had, but he had quite a number 
of them. Percolators are made in any size, probably 
these might have been eight or ten gallons capa- 
city,—something of that kind,—and he had quite a 
number of them. He had a mixing tank for the 
‘Wine of Coca’’ preparation. He did not mix the 
‘*Coca-Cola’’ in that. [861] The ‘‘Coca-Cola’’ was 
mixed in the kettle—I don’t know but there was some 
‘*Coca-Cola’’ manufactured in the same tank, mixed 
in the same tank as the ‘‘Wine of Coca,’’ possibly. 
When he moved all the materials he moved all his 
coca and cola over to Lowndes & Venable’s. No, he 
did not sell the ‘‘ Wine of Coca”’ business to Lowndes 
& Venable. Yes, coca leaves and cola nuts were used 
in manufacturing ‘‘Wine of Coca.”’ Yes, so far as I 
know he kept on making ‘‘ Wine of Coca’’ there—not 
there, that was taken to this other place. After that 
he made it down on Pryor Street, somewhere. Di- 
rectly after he sold to Lowndes & Venable—that was 
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about July, 1887—he moved, shortly afaerwards (and 
before September or October, 1887 ) to South Pryor 
Street, I don’t remember the number of the place. 
I could not testify as to whether or not he took any 
coca or cola nuts down to South Pryor Street with 
him. I did not say that all the coca and cola nuts he 
had at 107 Marietta Street went to Venable & 
Lowndes. I don’t know how it was divided. The 
fact of the business is it has been so long ago that my 
recollection of what did go to Lowndes & Venable— 
it is hard to remember that far back, and my recol- 
lection is very hazy on that. 


Deposition of Oscar Cliff Hightower, for Plaintiff. 
OSCAR CLIFF HIGHTOWER. 


Direct Examination by Mr. ROGERS. 

I am thirty-one years of age, reside at Columbia, 
South Carolina, am traveling for the Coca-Cola Com- 
pany, and have been doing so for the past three years. 
Before that I was with the Blue Seal Ice Cream 
Company. Since I have been traveling for the Coca- 
Cola Company, my territory consists of South Caro- 
lina and the towns I make are Columbia, Charleston, 
Greenville, Spartenberg, Anderson, Orangeburg. I 
call in all towns where they sell ‘‘Coca-Cola’’ from 
the fount. I call on those dispensing ‘‘Coca-Cola,’’ 
whether confectionery stores, supply stores, drug- 
stores or otherwise. Yes, sir, | am about the soda- 
fountains in these varions stores and know how peo- 
ple ask for the drinks they want. [862] In trav- 
eling over my territory I make the larger cities every 
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four months, the smaller ones about once a year. I 
am on the road constantly. Yes, in my experience, 
and in the traveling referred to, I have discovered 
that there are nicknames for ‘‘Coca-Cola.’’ Yes, sir, 
‘“Coca-Cola’”’ and ‘‘dope”’ are the names, nicknames 
for ‘*Coca-Cola,’’—‘‘coke”’ and ‘‘dope,’’ I mean, are 
the nicknames for ‘‘Coca-Cola,’’ yes, sir. The words 
“‘coke’’ and ‘‘dope,’’ as applied to a soft drink, mean 
‘*Coca-Cola.”’ ; 

(Defendants object to said testimony as to nick- 
names because irrelevant and not warranted by the 
pleadings. Overruled. Exception.) 

I have never seen a piece of any advertising of 
any soft drink under the name of ‘‘Koke”’ or 
‘“Dope.’’ 


Cross-examination by Mr. LITTLETON. 

Yes, sir; I have heard ‘‘Coca-Cola’’ called a 
‘“‘shot.’? No, sir; I don’t believe I ever heard it 
called ‘‘powder’’ or ‘‘poison.’’ Yes, sir; I know 
why the people call it ‘‘coke”’ or ‘*dope’’—it’s a short 
name for ‘‘Coca-Cola.’’ No, sir; ‘‘dope’’ is not an 
abbreviation for ‘‘Coca-Cola,”’ it’s just a short name 
—a nickname. The word ‘‘dope’’ means various 
things. A book-maker on a race-horse track—why, 
they use it in baseball ‘‘getting the ‘dope’ on the 
players.’’ Yes, sir, yes, sir; I have heard it used 
in reference to a ‘‘dope fiend,’’ applied to a cocaine 
fiend, yes, sir. 
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Deposition of M. Tomlinson, for Plaintiff. 
M. TOMLINSON. 


Direct Examination by Mr. ROGERS. 

My age is 25 years, residence, Columbia, Ten- 
nessee, occupation, representative of the Coca-Cola 
Company. I have been connected with the Coca- 
Cola Company two and a half years and my business 
consists of anything that the company sees fit for me 
to do. I travel for it over the state of North Caro- 
lina and a part of the State of Virgima. I make 
the cities of Ashville, Charlotte, Greensboro, Win- 
ston-Salem, Danville and into Norfolk. I call on 
the wholesale and retail druggists and soda-fountain 
dispensers. Yes, sir; { know the names used by 
people when they ask for drinks. Yes, sir; 1 am 
familiar with [863] ‘‘Coca-Cola.”’ Yes, sir, in 
the traveling, experience, and observation referred 
to, I have discovered that there are commonly used 
nicknames for ‘‘Coca-Cola,’’ which are ‘‘koke’’ and 
‘‘dope.’’ The words ‘‘dope”’ and ‘‘koke,’’ as applied 
to a soft drink, mean ‘‘Coca-Cola.”’ 

(Objected to by defendants because irrelevant and 
not warranted by the pleadings. Overruled. Ex- 
ception. ) 

No sir, 1 have not seen any advertising of any 
product under the name of ‘‘koke‘‘ or ‘‘dope.”’ 

Cross-examination by Mr. LITTLETON. 

No, sir, I don’t know of any other cola or caffeine 
containing soda-fountain or soda beverage on the 
market today besides ‘‘Coca-Cola.’’ 
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Deposition of Magnus L. Ramey, for Plaintiff. 
MAGNUS L. RAMEY. 


Direct Examination by Mr. ROGERS. 

IT am 25 years of age, live in Atlanta, Georgia, and 
am a representative of the Coca-Cola Company, and 
have been such for four years. I ama traveling 
salesman and cover Atlanta, East Tennessee and the 
northern part of Alabama—mostly confined to At- 
lanta. J make about 200 small towns, of a popula- 
tion anywhere from 200 to 15,000 o1 20,000 and I call 
on the soda-fountain trade in those towns. Yes, sir, 
I am familiar with ‘‘Coca-Cola.’’ Yes, sir; in call- 
ing on the soda-fountain trade I come in contact with 
dispensers and with the public who frequent soda- 
fountains, and I know the names they use in asking 
for the drinks they want, which are ‘‘dope’’ and 
‘*koke.’? When they ask for ‘‘dope’”’ and ‘‘coke”’ 
they want ‘‘Coca-Cola”’ and mean ‘‘Coea-Cola.’’ 

(Objected to by defendants because irrelevant and 
not warranted by the pleadings. Overruled. Ex- 
ception. ) 

In my travels, experience and observation, I have 
discovered that there are commonly used nicknames 
for ‘‘Coca-Cola.’? The words ‘‘dope’’ and ‘‘coke,”’ 
as applied to a soda-fountain beverage, mean ‘‘Coca- 
Cola.’’ No, sir; I have never seen any advertising 
of any soda-fountain [864] beverage under the 
name of ‘‘Koke’’ or ‘‘Dope.”’ 

Cross-examination by Mr. LITTLETON. 

Yes, sir, I have heard people say ‘‘give me a 

shot,’’ or ‘‘give me a shot-in-the-arm,’’ a few times 
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in calling for ‘‘Coca-Cola.’’ They ask for it that 
way just because it is a nickname. ‘‘Shot-in-the 
arm’’ is a nickname for ‘‘Coca-Cola.”’ 


Deposition of Winton Holmes Troutman, for 
Plaintiff. 
WINTON HOLMES TROUTMAN. 


Direct Examination by Mr. ROGERS. 

I am 24 years old, live in Newnan, Georgia, am 
a representative of the Coca-Cola Company, and 
have been for fifteen months. Yes, sir, I travel in 
their interest over Southern Georgia and Florida, 
and make about three hundred towns. I call on the 
soda-fountain trade, druggists, and am about soda- 
fountains continually. Yes, sir; I observed the 
names used by people in ordering drinks and am in 
a position to form an opinion as to what they mean 
when they use certain language. Yes, sir; I have 
observed what they get when they use the variqus 
names that they may use. Yes, sir; I am familiar 
with ‘‘Coca-Cola’”’? and know how it is asked for. 
Yes, sir; in the course of my travels, experience and 
observation, I have discovered that there are com- 
monly used nicknames for ‘‘Coca-Cola,’’ which are 
‘‘dope’’ and koke.’’? The words ‘‘koke’”’ and ‘‘dope,”’ 
as applied to a soda-fountain beverage, or soft drink, 
mean ‘‘Coca-Cola.”’ 

(Objected to by defendants as irrelevant and not 
warranted by the pleadings. Overruled. HExcep- 
tion.) 
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No, sir; I haven’t ever seen any advertising of any 

product under the name of ‘‘Dope”’ or ‘‘Koke.”’ 
Cross-examination by Mr. LITTLETON. 

No, sir; I have not heard the expression ‘‘ give me 
a shot,’’ that is not in my territory, nor “‘give me 
some poinson.’’ Ihave heard ‘‘Coca-Cola’’ called 
‘‘Candler’s high-ball,’’ that is the only thing I have 
heard besides ‘‘dope’’ and ‘‘koke.’’ Yes, I have 
worked towns in Southern Georgia and have ridden 
on the Central of Georgia railroad and I [865] 
know the drink they sell on that railroad called 
‘‘Chero-Cola.’? Yes, sir, I have observed people 
buying that drink on that railroad. No, sir, I have 
never heard them ask for it as ‘‘dope”’ or ‘‘koke,”’ 
they ask for ‘‘Chero-Cola.”’ It might be in one or 
two instances I have heard it asked for as ‘‘dope’’ 
or “‘koke,’’ I didnt pay any special attention. Yes, 
si, I swear that only in one or two instances during 
my extensive travels through Southern Georgia, over 
the Central of Georgia railtoad, I have only heard 
‘*Chero-Cola’’ asked for as ‘‘dope’’ two or three 
times. ”’ 

(Mr. HIRSCH.—We object to that because the 
witness did not say any such thing. Overruled. 
Exception. ) 

One reason is, when anybody ealls for ‘‘dope’’ on 
the trains they say they haven’t got ‘‘dope,”’ got 
‘*Chero-Cola’’—everybody knows ‘‘dope’’? and 
‘“‘coke’”’ is a nickname for ‘‘Coca-Cola.’’? No, sir, 
everybody when they want ‘‘Chero-Cola”’ ask for 
‘*Chero-Cola”’ and don’t say ‘‘dope’’ or “Toker ae= 
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cause when they ask for ‘‘dope”’ or ‘‘coke’’ they give 
them ‘‘Coca-Cola,’’ because that is what they want. 
Yes, sir, I know of my knowledge that ‘‘Coca-Cola”’ 
has been sold when people ask for ‘‘dope’’ and 
‘*coke.”’ 


Deposition of Asa G. Candler, for Plaintiff. 
ASA G. CANDLER. 
Direct Examination by Mr. ROGERS. 

My full name is Asa Griggs Candler. I was born 
in Villa Rica, Carroll County, State of Georgia, 
U. S. A, in 1851. I reside at 61 Elizabeth Street, 
Atlanta, Georgia, in this county. I have been living 
in Atlanta since 1873. Around 1885, 1886 and 1887, 
I was in the drug business on Peachtree Street under 
the name of Asa G. Candler & Company, probably 
I was under three different names while in the drug 
business. First it was Hallman & Candler, and then 
Howard & Candler, and then it was Asa G. Candler 
& Company. Yes, sir; I was a member of the firm 
of Walker, Candler & Company, but that was not in 
the drug business. That firm proposed to manufac- 
ture and sell ‘‘Coca-Cola.’’ Yes, sir, I have exam- 
ined Plaintiff’s Exhibit #73 and I recognize [866] 
the signatures thereon and my name is mentioned 
thercin. The same applies to Plaintiff’s Exhibits 
Nos. 74, 75, and 76. I can tell you exactly the name 
I was doing business under in a certain year, I can 
tell you exactly. I told you a while ago what busi- 
ness I was in in 1884, and 1885. That’s what I pro- 
pose to answer—what name [I was doing business 
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under in a certain year. In 1884 and 1885 it was 
A. G. Candler & Company. In 1886, Howard & 
Candler, I believe, then in 1887 it was A. G. Candler. 
In 1888 it was Asa G. Candler & Company. In 
1889, A. G. Candler & Company. I went out of busi- 
ness—that is, quit buying and selling anything, in 
1890—I didn’t quit and go out because people owed 
me, you know. JI actively engaged in the business of 
Walker, Candler & Company, as much as anybody 
did. I tried to collect for what was sold and saw 
that the business was attended to. I think I was gen- 
erally in charge of the business of Walker, Candler 
& Company, as financial head of it, I don’t think Mr. 
Walker did anything but travel. Oh, yes, I know 
Dr. J. S. Pemberton well, I was intimately ac- 
quainted with him until—why, I suppose Dr. Pem- 
berton felt I was one of his best friends in this town. 
Yes, sir, I knew him up to his death. I remember 
the occurrence but not the date of his death. 

In 1892 I formed the corporation, the Coca-Cola 
Company. I was president of the company and 
have been ever since then, and have been actively in 
charge of the business right straight along since 
then, and have kept a general oversight of every- 
thing pertaining to the business. The business of 
the Coca-Cola Company has been, since 1892, the 
manufacturing and selling of the syrup known as 
‘“Coca-Cola.’’ Yes, sir, it has been extensively ad- 
vertised. I don’t think I have ever been to any 
place in this country that I did not see ‘‘Coca-Cola’’ 
advertised. One of the first places I ever was in 
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here was Pemberton’s drug store, in the Kimball 
House, that was Pemberton, Pulliam & Company. 
No, sir, I never was at any place where he was manu- 
facturing goods. No, sir; I don’t know what uten- 
sils [867] he personally used; I don’t remember 
seeing him handle anything. When I owned ‘‘Coca- 
Cola”’ individually, F. M. Robinson was continuously 
with me from beginning to end, overseeing the manu- 
facturing. Ididn’tattend to the manufacturing, only 
in a general way. He did that. As a member of the 
firm of Walker-Candler & Company the same thing 
happened so far as I can recollect. Yes, sir, I know 
concerning all these documents you have asked me 
about. All of them represent the genuine signatures 
of the parties thereto and the documents are the 
genuine documents that were passed. The five notes 
‘resented to me marked Plaintiff’s Exhibit #77, 
bear my signature. They were given to Mrs. 
Dozier—my information was she was a sister of 
Woolfolk Walker—and that was given to Woolfolk 
Walker (indicating) and that was (indicating), and 
it was his interest represented in the ‘‘Coca-Cola”’ 
business. | 

(Plaintiff’s Exhibit #77 was here tendered and 
offered in evidence by plaintiff. ) 

Yes, sir; these notes were paid. 

Cross-examination by Mr. LITTLETON. 

Yes, sir; I had a connection with this product 
‘‘Coca-Cola”’ prior to April, 1888. I have forgotten 
exactly what connection—I don’t know whether it is 
in there—it was as early as 1887. The connection 
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I had was that it was being billed by me and collected 
by me as late as 1887, then I was doing business as 
A. G. Candler. No, I do not mean that I was buy- 
ing it from the Pemberton Chemical Company. I 
never knew anything I had to do with the Pemberton 
Chemical Company at all, so far as I know of, in 
connection with ‘‘Coca-Cola,’’ in 1887. Wasn’t 
Robinson manufacturing that up there on Marietta 
Street—under my direction—isn’t there any docu- 
ments to that effect?—that’s my opinion. No, I 
can’t remember without referring to these docu- 
ments. Let me see what it is—this is way back in 
1891—seems to be 1891—what do these indicate 
here?—my impression is now that I had the whole 
control of it, as far as the business was concerned, 
in 1887. [868] I was directing its policy in 1887— 
in 1888 more and more so. I don’t know whether 
I had bought it or not at that time; I don’t know 
what I had done. These gentlemen got to owing 
me a great deal of movey in 1887, and the whole 
product had to be manufactured and sold through 
my business, that’s my impression now. No, I didn’t 
own the ‘‘Coca-Cola’’ business, but I controlled it 
because they owed me enough money for me to con- 
trol it. I controlled it by seeing that the sales were 
made and the money was collected by me—I thought 
you had a date on that, I thought Robinson got up 
a little pamphlet with the certificates dated 1887. 
Before 1888 the control I had over it was to see that 
I got all the money that was sold any goods for. In 
other words, I think it was the fall of 1887, in those 
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times soda-fountains didn’t keep open much after 
September. My recollection is that I then inter- 
vened into the affairs of this Pemberton Chemical 
Company and took all the ‘‘Coca-Cola”’ they made 
and sold it out of my own company and collected all 
of the revenue—that’s my recollection of the way 
it was handled exactly. I was doing that right on 
up until I took it over, which was evidently August 
30, 1888—that’s when I took that interest over, I 
think you will find the Pemberton interest before 
that. No, I didn’t manufacture any personally be- 
fore 1887. Robinson had manufactured it, collected 
it all, and did everything else before 1888. Robinson 
might have been called my agent in 1888. As well 
as I recollect, it was early, right from the beginning 
of 1888—as I remarked a minute ago, there was not 
much done in the soda-water business until the 
spring. I have a very distinct impression of selling 
a concern in Columbus on the 31st day of March, 
dating his bill in April. That was sold by me then 
under this trade name as far as I can recollect. 
That’s what I remember, selling Howard & Evans, 
‘of Columbus, Georgia, a barrel of ‘‘Coca-Cola’’ on 
the 31st day of March, I think, 1888. Yes, I think 
that was ‘‘Coca-Cola’’ which I, or my company, had 
made, I am satisfied it was. No, I don’t think I was 
making ‘‘Coca-Cola’’ before I bought any interest 
in it. I don’t think I did, no, I never was. I don’t 
remember whether I made any ‘‘Coca-Cola’’ before 
the 31st day of [869] March; no, sir, [ am not 
certain that I made some on the 31st day of March; 
am certain I sold it on that date. No, I don’t know 
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when I began to make it—I don’t know a thing about 
making it. No, I can’t come within two or three 
months of the time in 1888, when I began to make 
it. I didn’t have any company then. Oh, Walker, 
Candler & Company—well, that company, yes. Does 
that document show that? I am not going to try 
to testify about any of these affairs; I thought the 
document was the best evidence. We were in ex- 
istence April 14, 1888. I was doing business then, 
that was it. I can’t tell you whether or not I had 
what ‘‘Coca-Cola’’ was made prior thereto shipped 
to my drug-store to be sold by me. I can’t tell you 
about the details of that, whether it was sent to my 
drug store and shipped from there, that I don’t re- 
member. What I said about taking all the ‘‘Coca- 
Cola”’ that was made and selling it myself and col- 
lecting the proceeds, didn’t mean that I had to bring 
it to my drug store and ship it, did it? No, I do 
not remember how I exercised my control over 
‘““Coca-Cola.’’ What detads do you want? Tell me 
and I will answer your questions, if I can, as to how 
I exercised this control. I will do my level best to 
let you have it, if I can do it. I don’t know how I 
exercised my control over ‘‘Coca-Cola,’’ I have for- 
gotten, if I could do it reasonably I would doit. I 
ean’t remember all the ways. No, I did not say I 
did not know anything about the Pemberton Chem- 
ical Company. I know they were in existence. 
There was a half gross of ‘‘Wine Coca’’; have you 
got the bill there? I bought a half gross of ‘‘Wine 
Coca.’’ I would not be able to say that that is all I 
ever bought of that. I expect I bought more of it, 
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but I know that because I have seen a bill of that 
lately, it is probably down there in my desk now. 
No, sir, I don’t remember whether I bought in large 
quantities or small quantities—that’s ‘‘Wine Coca”’ 
—no, sir, because you would probably want to know 
when I bought it and I don’t remember. ‘‘ Wine of 
Coca’? was labeled ‘‘Wine of Coca.’’ I do not re- 
member anything on the label, any legend on there 
besides the name. [3870] No, I do not know what 
that was made of—said to have been made out of 
coca-leaves and various and divers things, put up 
in a bottle to be retailed for a dollar. I can’t re- 
member whether it was also made of cola nuts; I 
expect so, but I don’t know. My store at that time 
was both a wholesale and a retail store. The color 
of this ‘‘Wine of Coca’”’ at that time was red. Do 
I have to answer all that stuff—go into all that 
stuff? You ask, was ‘‘Wine of Coca” a tonic. I 
don’t beheve I have to answer all of these things, 
I don’t care to go into it if I don’t have to. They 
claim it was tonic, that’s what they said. I have a 
clear recollection of how it looked actly, but I don’t 
know anything about it. Ob, yes; it was a liquid 
put up in a bottle. My recollection is it was called 
‘“Wine Coca.’’ Oh, yes, sir, yes, sir, to be taken 
internally. My recollection is Dr. Pemberton was 
doing business in 1887 on Marietta Street, I believe 
it was in 1887, if he had not moved, he was down 
on Pryor Street, somewhere down there, he went on 
Pryor Street, Just what date it was I could hardly 
be expected to recollect that, you know. You ask 
if in my drug business from 1884 to 1887 I handled 
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any other beverages; now, what do you mean by bev- 
erages? We sold hquor and I don’t know really 
what we did sell, really—is that what you mean by 
beverages? We made no specialty, we sold lemon 
syrup and sold it by the gross, strawberry syrup and 
raspberry syrup. No, sir, we did not make any root 
beer; I don’t know whether there was any root beer 
made in those times. You ask, did we sell sarsa- 
parilla; now, what is sarsaparilla? Yes, sir; I think 
I do know what it is. I want you to tell me what 
you mean. I didn’t know it was a soda-water bev- 
erage. We had a syrup called sarsaparilla and we 
put it in the soda-fountain and ran it through a 
tube. I don’t remember that we made it, we may 
have—anybody made it, so far as I know—sarsa- 
parilla syrup. No, sir, I don’t remember how I 
made it at all. The color of that sarsaparilla syrup 
was brown, I think; you know more about sarsa- 
parilla syrup in a minute than I do; I see you do. 
Yes, I think it was a dark reddish brown. [371] 
I don’t know whether I ever made a drop of sarsa- 
parilla syrup—I don’t think I know anything about 
that. No, sir, I don’t know what I used to color it 
with. No, sir, I did not handle ginger ale at that 
time; I don’t remember that there was any ginger 
ale at that time, that is my recollection about it. 
Yes, sir, I think I did handle burnt sugar or caramel 
coloring. Now, I made a many a batch of caramel 
coloring—it’s a standard coloring matter. In those 
days it was used in the drug business. I don’t know 
whether everybody used it or not, but I did. No, 
sir, I did not put it in vanilla flavoring. Vanilla 
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has enough coloring itself if you use genuine vanilla. 
Yes, sir; I said caramel is a standard coloring mat- 
ele 

You ask if I remember the kind of receptacles 
in which ‘‘Coca-Cola’’ syrup was put up in 1886 and 
1887; I thought you said I didn’t have anything to 
do with it in 1886, didn’t you? The first time I ever 
saw ‘‘Coca-Cola”’ it was in a tin can. That must 
have been in 1887, I believe. Then, later on, it was 
put up in kegs and barrels painted red,—the same 
color as ‘‘Coca-Cola’”’ barrels and kegs are painted 
now, as near as we could get it. No, it was not when 
the Pemberton Chemical Company was making it. 
You didn’t ask me that; you asked me what it was 
in 1887 and I told you what I put it up in afterwards. 
I don’t remember whether that was in 1887 or not. 
When I put it up I put it in red kegs. I expect it 
was the same way if you want me to ‘‘expect’’ about 
it. I thought you didn’t care for me to ‘‘expect.”’ 
After I began to make this ‘‘Coca-Cola’’ I have no 
recollection from whom I bought my fluid extract 
of coca—I didn’t buy it from anybody, I made it 
myself. Jf made it from coca-leaves, of course—I 
can say positively, you know. I can’t remember 
who it was made it for me, it was someone—I made 
most of it myself. Yes, sir, I remember the process 
by which I made it. 

Or O7.. Hixplaina thipiarocessm saul, 2 

(Mr. HIRSCH.—‘‘I object to that because it is 
incompetent, irrelevant and immaterial and, as coun- 
sel for the Coca-Cola Company, I advise the witness 
[372] not to answer that question.’’) 
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‘‘T am not asking the process of ‘Coca-Cola,’ but 
the fluid extract of coca.”’ 

‘‘A. I don’t think that is necessary.”’ 

(Mr. HIRSCH.—‘‘T object to that further on the 
ground that it is a trade secret and, as counsel for the 
Coca-Cola Company, advise the witness not to an- 
swer the question.’’) 

Our process of making the fluid extract of coca 
was a secret process, it was to us, the manner in which 
it was made. No, I don’t know the manner in which 
other concerns make fluid extract of coca. It is in 
the books, you can get the U. 8S. Dispensatory, it will 
tell you. No, sir, I didn’t make it that way. This 
fluid extract of coca that I refer to was derived from 
coca leaves,—erythroxylon coca. I don’t know that I 
bought the coca leaves; I don’t know whether I can 
answer that or not. I don’t know who I bought them 
from at that time. I bought them on the market, of 
course. I could not give you the names now. 

“XQ. 104. Do you know what the vital principal, 
or the chief alkaloid, of coca leaves is? 

(Objected to by plaintiff as irrelevant and imma- 
terial and not based on anything in the direct exam- 
ination. ) 

‘fA. Oh, Iam not going to answer that, if you want 
to know that you can get that in all the books of the 
country.’ 

(Mr. LITTLETON.—‘Just put this down—we 
except to the entire deposition of this witness, unless 
he is going to answer the questions propounded, and 
we will reserve the right to further cross-examine him 
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after the Court has ruled on the question whether or 
not he is required to answer these questions.’’) 
Yes, sir; I was the Candler in Walker, Candler & 
Company. You ask whether April 14, 1888, when J, 
S. and C. M. Pemberton made this transfer to 
Walker, Candler & Company, was the first time I 
ever owned any interest in ‘‘Coca-Cola’’; I don’t 
remember exactly what the connection, whether I 
owned it or not; I believe it was, I can’t say posi- 
tively, it looks like it, that’s the record. I don’t think 
J. S. [873] and C. M. Pemberton were running 
either the Pemberton Chemical Company or the 
Pemberton Medicine Company on April 14, 1888— 
what was Lowndes and that crowd doing at that time ? 
My recollection is that after April 14, 1888, J. S. 
and C. M. Pemberton were interested in the Pember- 
ton Medicine Company. C. M. Pemberton was Dr. 
Pemberton’s wife. Physically, I don’t think she had 
anything to do with it. Clford Pemberton, I think, 
is her name. After this transfer, April 14, 1888, to 
Walker, Candler & Company, they, in connection 
with others, operated the Pemberton Medicine Com- 
pany—that’s it, yes sir. That Company’s business 
was manufacturing ‘‘Wine Coca,’’ and they under- 
took to manufacture,—it was a hair dye, and they had 
‘‘Globe Flower Cough Sprup’”’ and ‘‘Compound 
Stillinga,’’ and shortly after I bought ‘‘Coca-Cola’”’ 
they started out manufacturing a soda-fountain 
drink which was as near like ‘‘Coca-Cola,”’ in color, 
as they could get it—that is, a man named Mayfield 
that was connected with that company—he called it 
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‘Yum Yum.’’ I don’t recollect that I ever tasted it. 
IT am not certain whether that was manufactured by 
the Pemberton Medicine Company or by J. C. May- 
field—he seemed to be the active man in it; Dr. Pem- 
berton was a sick man at that time. I don’t know 
anything about who else was init. I think Mr. Blood- 
worth was in it, since you mention it, and Mr. Mur- 
phy. Yes, that’s right, they were connected with the 
Pemberton Medicine Company. I never heard of 
any cola beverage which they manufactured except 
““Yum Yum.’’ They tried to make it as similar to 
‘*Coca-Cola’’ as they could. J never heard of their 
manufacturing a drink called cocoa. The first year 
of Walker, Candler & Company’s ownership of 
**Coca-Cola,’’ from 1888 on, the business was very 
light. No, it was not altogether local. It was in the 
State, I think probably some business was done in 
Nashville; Walker was traveling all over the country 
trying to sell it. And these people, Mayfield, Blood- 
worth and Murphy were running the Pemberton 
Medicine Company, for a while—I don’t think they 
ran it long—and they were manufacturing a drink 
similar to ‘‘Coca-Cola”’ at that time, but I don’t think 
they manufactured it long,—if they did they didn’t 
do much with it. [874] I know they quit entirely 
not long afterwards. My. Mayfield asked favors of 
me—he stored all his stuff in my place, kept it there 
for a long time. Oh, yes, there is a drink called 
‘*Afri-Cola.’’ I have heard of it frequently. Yes, 
sir, I think I have seen it—I know Lhave. It’s about 
as near the color of ‘‘Coca-Cola”’ as they could get it. 
It is sold in barrels whenever they can—sometimes 


384 The Koke Company of America et al. 


(Deposition of Asa G. Candler.) 
go far enough to say it’s the same thing—there ain’t 
many folks they can fool long. Yes, sir, there is a 
‘‘Ko-Nut,’’—that’s run by the same gang, I think— 
they did not succeed very well. Yes, sir; I think that 
is sold in red barrels, too,—the only way I know, I 
see red barrels traveling around town, red barrels 
and no labels, and they tell me it’s ‘‘Afri-Cola.’”? JI 
don’t believe I ever heard of ‘‘Ala-Cola.’’ JI under- 
stand that Hagan & Dodd make ‘‘ Afri-Cola’”’ and 
‘*KKo-Nut.’’ I don’t know, but I think they have been 
making it ten or twelve years. J don’t know whether 
they are doing anything with the ‘‘Afri-Cola,’’ I 
don’t see it much—I don’t know about the ‘‘ Afri- 
Cola.’”’ I never saw it in my life; what I saw travel- 
‘ing around through this town didn’t even have a label 
on the barrel. I pass it every day, and I never saw 
a barrel coming out of Hagan & Dodd’s place with a 
label on in my life. Oh, yes, I knew Mayfield in 1888. 
When he went out of business, or, rather, quit it, he 
came up and as a kindness to him I took his stuff, 
which stayed in my place for a long time, I don’t 
know how long—that was his remnants, his bottles 
and soon. I never knew what became of Mr. Blood- 
worth and Mr. Murphy. They lived at Barnsville, 
did they not? I never knew of them except as a cor- 
poration. (Mr. HIRSCH.—‘‘Mr Candler, you can 
answer that question he asked you a while ago—go 
ahead and tell him what is the leading alkoloid con- 
tained in the coca leaf.’’) 

ANSWER. ‘‘Cocaine, that is the leading alka- 
lords 


